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REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 17 June 2008

on the law applicable to contractual obligations (Rome I)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 61(c) and the second indent of
Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the procedure laid down in Article 251
of the Treaty (2),

Whereas:

(1) The Community has set itself the objective of maintaining
and developing an area of freedom, security and justice. For
the progressive establishment of such an area, the
Community is to adopt measures relating to judicial
cooperation in civil matters with a cross-border impact to
the extent necessary for the proper functioning of the
internal market.

(2) According to Article 65, point (b) of the Treaty, these
measures are to include those promoting the compatibility
of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and
16 October 1999 endorsed the principle of mutual
recognition of judgments and other decisions of judicial
authorities as the cornerstone of judicial cooperation in
civil matters and invited the Council and the Commission
to adopt a programme of measures to implement that
principle.

(4) On 30 November 2000 the Council adopted a joint
Commission and Council programme of measures for
implementation of the principle of mutual recognition of
decisions in civil and commercial matters (3). The pro-
gramme identifies measures relating to the harmonisation
of conflict-of-law rules as those facilitating the mutual
recognition of judgments.

(5) The Hague Programme (4), adopted by the European
Council on 5 November 2004, called for work to be
pursued actively on the conflict-of-law rules regarding
contractual obligations (Rome I).

(6) The proper functioning of the internal market creates a
need, in order to improve the predictability of the outcome
of litigation, certainty as to the law applicable and the free
movement of judgments, for the conflict-of-law rules in the
Member States to designate the same national law
irrespective of the country of the court in which an action
is brought.

(7) The substantive scope and the provisions of this Regulation
should be consistent with Council Regulation (EC) No 44/
2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and
commercial matters (5) (Brussels I) and Regulation (EC)
No 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II) (6).

(8) Family relationships should cover parentage, marriage,
affinity and collateral relatives. The reference in Article 1(2)
to relationships having comparable effects to marriage and
other family relationships should be interpreted in
accordance with the law of the Member State in which
the court is seised.

(9) Obligations under bills of exchange, cheques and promis-
sory notes and other negotiable instruments should also
cover bills of lading to the extent that the obligations under
the bill of lading arise out of its negotiable character.

(10) Obligations arising out of dealings prior to the conclusion
of the contract are covered by Article 12 of Regulation (EC)
No 864/2007. Such obligations should therefore be
excluded from the scope of this Regulation.

(11) The parties' freedom to choose the applicable law should be
one of the cornerstones of the system of conflict-of-law
rules in matters of contractual obligations.

(12) An agreement between the parties to confer on one or
more courts or tribunals of a Member State exclusive
jurisdiction to determine disputes under the contract
should be one of the factors to be taken into account in
determining whether a choice of law has been clearly
demonstrated.

(13) This Regulation does not preclude parties from incorporat-
ing by reference into their contract a non-State body of law
or an international convention.
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(14) Should the Community adopt, in an appropriate legal
instrument, rules of substantive contract law, including
standard terms and conditions, such instrument may
provide that the parties may choose to apply those rules.

(15) Where a choice of law is made and all other elements
relevant to the situation are located in a country other than
the country whose law has been chosen, the choice of law
should not prejudice the application of provisions of the
law of that country which cannot be derogated from by
agreement. This rule should apply whether or not the
choice of law was accompanied by a choice of court or
tribunal. Whereas no substantial change is intended as
compared with Article 3(3) of the 1980 Convention on the
Law Applicable to Contractual Obligations (1) (the Rome
Convention), the wording of this Regulation is aligned as
far as possible with Article 14 of Regulation (EC) No 864/
2007.

(16) To contribute to the general objective of this Regulation,
legal certainty in the European judicial area, the conflict-of-
law rules should be highly foreseeable. The courts should,
however, retain a degree of discretion to determine the law
that is most closely connected to the situation.

(17) As far as the applicable law in the absence of choice is
concerned, the concept of ‘provision of services’ and ‘sale of
goods’ should be interpreted in the same way as when
applying Article 5 of Regulation (EC) No 44/2001 in so far
as sale of goods and provision of services are covered by
that Regulation. Although franchise and distribution
contracts are contracts for services, they are the subject of
specific rules.

(18) As far as the applicable law in the absence of choice is
concerned, multilateral systems should be those in which
trading is conducted, such as regulated markets and
multilateral trading facilities as referred to in Article 4 of
Directive 2004/39/EC of the European Parliament and of
the Council of 21 April 2004 on markets in financial
instruments (2), regardless of whether or not they rely on a
central counterparty.

(19) Where there has been no choice of law, the applicable law
should be determined in accordance with the rule specified
for the particular type of contract. Where the contract
cannot be categorised as being one of the specified types or
where its elements fall within more than one of the
specified types, it should be governed by the law of the
country where the party required to effect the characteristic
performance of the contract has his habitual residence. In
the case of a contract consisting of a bundle of rights and
obligations capable of being categorised as falling within
more than one of the specified types of contract, the
characteristic performance of the contract should be
determined having regard to its centre of gravity.

(20) Where the contract is manifestly more closely connected
with a country other than that indicated in Article 4(1) or
(2), an escape clause should provide that the law of that
other country is to apply. In order to determine that
country, account should be taken, inter alia, of whether the
contract in question has a very close relationship with
another contract or contracts.

(21) In the absence of choice, where the applicable law cannot
be determined either on the basis of the fact that the
contract can be categorised as one of the specified types or
as being the law of the country of habitual residence of the
party required to effect the characteristic performance of
the contract, the contract should be governed by the law of
the country with which it is most closely connected. In
order to determine that country, account should be taken,
inter alia, of whether the contract in question has a very
close relationship with another contract or contracts.

(22) As regards the interpretation of contracts for the carriage of
goods, no change in substance is intended with respect to
Article 4(4), third sentence, of the Rome Convention.
Consequently, single-voyage charter parties and other
contracts the main purpose of which is the carriage of
goods should be treated as contracts for the carriage of
goods. For the purposes of this Regulation, the term
‘consignor’ should refer to any person who enters into a
contract of carriage with the carrier and the term ‘the
carrier’ should refer to the party to the contract who
undertakes to carry the goods, whether or not he performs
the carriage himself.

(23) As regards contracts concluded with parties regarded as
being weaker, those parties should be protected by conflict-
of-law rules that are more favourable to their interests than
the general rules.

(24) With more specific reference to consumer contracts, the
conflict-of-law rule should make it possible to cut the cost
of settling disputes concerning what are commonly
relatively small claims and to take account of the
development of distance-selling techniques. Consistency
with Regulation (EC) No 44/2001 requires both that there
be a reference to the concept of directed activity as a
condition for applying the consumer protection rule and
that the concept be interpreted harmoniously in Regulation
(EC) No 44/2001 and this Regulation, bearing in mind that
a joint declaration by the Council and the Commission on
Article 15 of Regulation (EC) No 44/2001 states that ‘for
Article 15(1)(c) to be applicable it is not sufficient for an
undertaking to target its activities at the Member State of
the consumer's residence, or at a number of Member States
including that Member State; a contract must also be
concluded within the framework of its activities’. The
declaration also states that ‘the mere fact that an Internet
site is accessible is not sufficient for Article 15 to be
applicable, although a factor will be that this Internet site
solicits the conclusion of distance contracts and that a
contract has actually been concluded at a distance, by
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whatever means. In this respect, the language or currency
which a website uses does not constitute a relevant factor.’.

(25) Consumers should be protected by such rules of the
country of their habitual residence that cannot be derogated
from by agreement, provided that the consumer contract
has been concluded as a result of the professional pursuing
his commercial or professional activities in that particular
country. The same protection should be guaranteed if the
professional, while not pursuing his commercial or
professional activities in the country where the consumer
has his habitual residence, directs his activities by any
means to that country or to several countries, including
that country, and the contract is concluded as a result of
such activities.

(26) For the purposes of this Regulation, financial services such
as investment services and activities and ancillary services
provided by a professional to a consumer, as referred to in
sections A and B of Annex I to Directive 2004/39/EC, and
contracts for the sale of units in collective investment
undertakings, whether or not covered by Council Directive
85/611/EEC of 20 December 1985 on the coordination of
laws, regulations and administrative provisions relating to
undertakings for collective investment in transferable
securities (UCITS) (1), should be subject to Article 6 of this
Regulation. Consequently, when a reference is made to
terms and conditions governing the issuance or offer to the
public of transferable securities or to the subscription and
redemption of units in collective investment undertakings,
that reference should include all aspects binding the issuer
or the offeror to the consumer, but should not include
those aspects involving the provision of financial services.

(27) Various exceptions should be made to the general conflict-
of-law rule for consumer contracts. Under one such
exception the general rule should not apply to contracts
relating to rights in rem in immovable property or tenancies
of such property unless the contract relates to the right to
use immovable property on a timeshare basis within the
meaning of Directive 94/47/EC of the European Parliament
and of the Council of 26 October 1994 on the protection
of purchasers in respect of certain aspects of contracts
relating to the purchase of the right to use immovable
properties on a timeshare basis (2).

(28) It is important to ensure that rights and obligations which
constitute a financial instrument are not covered by the
general rule applicable to consumer contracts, as that could
lead to different laws being applicable to each of the
instruments issued, therefore changing their nature and
preventing their fungible trading and offering. Likewise,
whenever such instruments are issued or offered, the
contractual relationship established between the issuer or
the offeror and the consumer should not necessarily be

subject to the mandatory application of the law of the
country of habitual residence of the consumer, as there is a
need to ensure uniformity in the terms and conditions of an
issuance or an offer. The same rationale should apply with
regard to the multilateral systems covered by Article 4(1)(h),
in respect of which it should be ensured that the law of the
country of habitual residence of the consumer will not
interfere with the rules applicable to contracts concluded
within those systems or with the operator of such systems.

(29) For the purposes of this Regulation, references to rights and
obligations constituting the terms and conditions govern-
ing the issuance, offers to the public or public take-over
bids of transferable securities and references to the
subscription and redemption of units in collective invest-
ment undertakings should include the terms governing,
inter alia, the allocation of securities or units, rights in the
event of over-subscription, withdrawal rights and similar
matters in the context of the offer as well as those matters
referred to in Articles 10, 11, 12 and 13, thus ensuring that
all relevant contractual aspects of an offer binding the issuer
or the offeror to the consumer are governed by a single law.

(30) For the purposes of this Regulation, financial instruments
and transferable securities are those instruments referred to
in Article 4 of Directive 2004/39/EC.

(31) Nothing in this Regulation should prejudice the operation
of a formal arrangement designated as a system under
Article 2(a) of Directive 98/26/EC of the European
Parliament and of the Council of 19 May 1998 on
settlement finality in payment and securities settlement
systems (3).

(32) Owing to the particular nature of contracts of carriage and
insurance contracts, specific provisions should ensure an
adequate level of protection of passengers and policy
holders. Therefore, Article 6 should not apply in the
context of those particular contracts.

(33) Where an insurance contract not covering a large risk
covers more than one risk, at least one of which is situated
in a Member State and at least one of which is situated in a
third country, the special rules on insurance contracts in
this Regulation should apply only to the risk or risks
situated in the relevant Member State or Member States.

(34) The rule on individual employment contracts should not
prejudice the application of the overriding mandatory
provisions of the country to which a worker is posted in
accordance with Directive 96/71/EC of the European
Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the
provision of services (4).
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(35) Employees should not be deprived of the protection
afforded to them by provisions which cannot be derogated
from by agreement or which can only be derogated from to
their benefit.

(36) As regards individual employment contracts, work carried
out in another country should be regarded as temporary if
the employee is expected to resume working in the country
of origin after carrying out his tasks abroad. The conclusion
of a new contract of employment with the original
employer or an employer belonging to the same group of
companies as the original employer should not preclude the
employee from being regarded as carrying out his work in
another country temporarily.

(37) Considerations of public interest justify giving the courts of
the Member States the possibility, in exceptional circum-
stances, of applying exceptions based on public policy and
overriding mandatory provisions. The concept of ‘over-
riding mandatory provisions’ should be distinguished from
the expression ‘provisions which cannot be derogated from
by agreement’ and should be construed more restrictively.

(38) In the context of voluntary assignment, the term ‘relation-
ship’ should make it clear that Article 14(1) also applies to
the property aspects of an assignment, as between assignor
and assignee, in legal orders where such aspects are treated
separately from the aspects under the law of obligations.
However, the term ‘relationship’ should not be understood
as relating to any relationship that may exist between
assignor and assignee. In particular, it should not cover
preliminary questions as regards a voluntary assignment or
a contractual subrogation. The term should be strictly
limited to the aspects which are directly relevant to the
voluntary assignment or contractual subrogation in ques-
tion.

(39) For the sake of legal certainty there should be a clear
definition of habitual residence, in particular for companies
and other bodies, corporate or unincorporated. Unlike
Article 60(1) of Regulation (EC) No 44/2001, which
establishes three criteria, the conflict-of-law rule should
proceed on the basis of a single criterion; otherwise, the
parties would be unable to foresee the law applicable to
their situation.

(40) A situation where conflict-of-law rules are dispersed among
several instruments and where there are differences
between those rules should be avoided. This Regulation,
however, should not exclude the possibility of inclusion of
conflict-of-law rules relating to contractual obligations in
provisions of Community law with regard to particular
matters.

This Regulation should not prejudice the application of
other instruments laying down provisions designed to
contribute to the proper functioning of the internal market
in so far as they cannot be applied in conjunction with the
law designated by the rules of this Regulation. The

application of provisions of the applicable law designated
by the rules of this Regulation should not restrict the free
movement of goods and services as regulated by Commu-
nity instruments, such as Directive 2000/31/EC of the
European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market
(Directive on electronic commerce) (1).

(41) Respect for international commitments entered into by the
Member States means that this Regulation should not affect
international conventions to which one or more Member
States are parties at the time when this Regulation is
adopted. To make the rules more accessible, the Commis-
sion should publish the list of the relevant conventions in
the Official Journal of the European Union on the basis of
information supplied by the Member States.

(42) The Commission will make a proposal to the European
Parliament and to the Council concerning the procedures
and conditions according to which Member States would be
entitled to negotiate and conclude, on their own behalf,
agreements with third countries in individual and excep-
tional cases, concerning sectoral matters and containing
provisions on the law applicable to contractual obligations.

(43) Since the objective of this Regulation cannot be sufficiently
achieved by the Member States and can therefore, by reason
of the scale and effects of this Regulation, be better achieved
at Community level, the Community may adopt measures,
in accordance with the principle of subsidiarity as set out in
Article 5 of the Treaty. In accordance with the principle of
proportionality, as set out in that Article, this Regulation
does not go beyond what is necessary to attain its objective.

(44) In accordance with Article 3 of the Protocol on the position
of the United Kingdom and Ireland, annexed to the Treaty
on European Union and to the Treaty establishing the
European Community, Ireland has notified its wish to take
part in the adoption and application of the present
Regulation.

(45) In accordance with Articles 1 and 2 of the Protocol on the
position of the United Kingdom and Ireland, annexed to the
Treaty on European Union and to the Treaty establishing
the European Community, and without prejudice to
Article 4 of the said Protocol, the United Kingdom is not
taking part in the adoption of this Regulation and is not
bound by it or subject to its application.

(46) In accordance with Articles 1 and 2 of the Protocol on the
position of Denmark, annexed to the Treaty on European
Union and to the Treaty establishing the European
Community, Denmark is not taking part in the adoption
of this Regulation and is not bound by it or subject to its
application,
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HAVE ADOPTED THIS REGULATION:

CHAPTER I

SCOPE

Article 1

Material scope

1. This Regulation shall apply, in situations involving a conflict
of laws, to contractual obligations in civil and commercial
matters.

It shall not apply, in particular, to revenue, customs or
administrative matters.

2. The following shall be excluded from the scope of this
Regulation:

(a) questions involving the status or legal capacity of natural
persons, without prejudice to Article 13;

(b) obligations arising out of family relationships and relation-
ships deemed by the law applicable to such relationships to
have comparable effects, including maintenance obliga-
tions;

(c) obligations arising out of matrimonial property regimes,
property regimes of relationships deemed by the law
applicable to such relationships to have comparable effects
to marriage, and wills and succession;

(d) obligations arising under bills of exchange, cheques and
promissory notes and other negotiable instruments to the
extent that the obligations under such other negotiable
instruments arise out of their negotiable character;

(e) arbitration agreements and agreements on the choice of
court;

(f) questions governed by the law of companies and other
bodies, corporate or unincorporated, such as the creation,
by registration or otherwise, legal capacity, internal
organisation or winding-up of companies and other bodies,
corporate or unincorporated, and the personal liability of
officers and members as such for the obligations of the
company or body;

(g) the question whether an agent is able to bind a principal, or
an organ to bind a company or other body corporate or
unincorporated, in relation to a third party;

(h) the constitution of trusts and the relationship between
settlors, trustees and beneficiaries;

(i) obligations arising out of dealings prior to the conclusion
of a contract;

(j) insurance contracts arising out of operations carried out by
organisations other than undertakings referred to in
Article 2 of Directive 2002/83/EC of the European
Parliament and of the Council of 5 November 2002
concerning life assurance (1) the object of which is to
provide benefits for employed or self-employed persons
belonging to an undertaking or group of undertakings, or
to a trade or group of trades, in the event of death or
survival or of discontinuance or curtailment of activity, or
of sickness related to work or accidents at work.

3. This Regulation shall not apply to evidence and procedure,
without prejudice to Article 18.

4. In this Regulation, the term ‘Member State’ shall mean
Member States to which this Regulation applies. However, in
Article 3(4) and Article 7 the term shall mean all the Member
States.

Article 2

Universal application

Any law specified by this Regulation shall be applied whether or
not it is the law of a Member State.

CHAPTER II

UNIFORM RULES

Article 3

Freedom of choice

1. A contract shall be governed by the law chosen by the
parties. The choice shall be made expressly or clearly demon-
strated by the terms of the contract or the circumstances of the
case. By their choice the parties can select the law applicable to
the whole or to part only of the contract.

2. The parties may at any time agree to subject the contract to a
law other than that which previously governed it, whether as a
result of an earlier choice made under this Article or of other
provisions of this Regulation. Any change in the law to be
applied that is made after the conclusion of the contract shall not
prejudice its formal validity under Article 11 or adversely affect
the rights of third parties.

3. Where all other elements relevant to the situation at the time
of the choice are located in a country other than the country
whose law has been chosen, the choice of the parties shall not
prejudice the application of provisions of the law of that other
country which cannot be derogated from by agreement.

4. Where all other elements relevant to the situation at the time
of the choice are located in one or more Member States, the
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parties' choice of applicable law other than that of a Member
State shall not prejudice the application of provisions of
Community law, where appropriate as implemented in the
Member State of the forum, which cannot be derogated from by
agreement.

5. The existence and validity of the consent of the parties as to
the choice of the applicable law shall be determined in
accordance with the provisions of Articles 10, 11 and 13.

Article 4

Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not
been chosen in accordance with Article 3 and without prejudice
to Articles 5 to 8, the law governing the contract shall be
determined as follows:

(a) a contract for the sale of goods shall be governed by the law
of the country where the seller has his habitual residence;

(b) a contract for the provision of services shall be governed by
the law of the country where the service provider has his
habitual residence;

(c) a contract relating to a right in rem in immovable property
or to a tenancy of immovable property shall be governed
by the law of the country where the property is situated;

(d) notwithstanding point (c), a tenancy of immovable
property concluded for temporary private use for a period
of no more than six consecutive months shall be governed
by the law of the country where the landlord has his
habitual residence, provided that the tenant is a natural
person and has his habitual residence in the same country;

(e) a franchise contract shall be governed by the law of the
country where the franchisee has his habitual residence;

(f) a distribution contract shall be governed by the law of the
country where the distributor has his habitual residence;

(g) a contract for the sale of goods by auction shall be
governed by the law of the country where the auction takes
place, if such a place can be determined;

(h) a contract concluded within a multilateral system which
brings together or facilitates the bringing together of
multiple third-party buying and selling interests in financial
instruments, as defined by Article 4(1), point (17) of
Directive 2004/39/EC, in accordance with non-discretion-
ary rules and governed by a single law, shall be governed by
that law.

2. Where the contract is not covered by paragraph 1 or where
the elements of the contract would be covered by more than one
of points (a) to (h) of paragraph 1, the contract shall be governed
by the law of the country where the party required to effect the

characteristic performance of the contract has his habitual
residence.

3. Where it is clear from all the circumstances of the case that
the contract is manifestly more closely connected with a country
other than that indicated in paragraphs 1 or 2, the law of that
other country shall apply.

4. Where the law applicable cannot be determined pursuant to
paragraphs 1 or 2, the contract shall be governed by the law of
the country with which it is most closely connected.

Article 5

Contracts of carriage

1. To the extent that the law applicable to a contract for the
carriage of goods has not been chosen in accordance with
Article 3, the law applicable shall be the law of the country of
habitual residence of the carrier, provided that the place of
receipt or the place of delivery or the habitual residence of the
consignor is also situated in that country. If those requirements
are not met, the law of the country where the place of delivery as
agreed by the parties is situated shall apply.

2. To the extent that the law applicable to a contract for the
carriage of passengers has not been chosen by the parties in
accordance with the second subparagraph, the law applicable
shall be the law of the country where the passenger has his
habitual residence, provided that either the place of departure or
the place of destination is situated in that country. If these
requirements are not met, the law of the country where the
carrier has his habitual residence shall apply.

The parties may choose as the law applicable to a contract for the
carriage of passengers in accordance with Article 3 only the law
of the country where:

(a) the passenger has his habitual residence; or

(b) the carrier has his habitual residence; or

(c) the carrier has his place of central administration; or

(d) the place of departure is situated; or

(e) the place of destination is situated.

3. Where it is clear from all the circumstances of the case that
the contract, in the absence of a choice of law, is manifestly more
closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply.

Article 6

Consumer contracts

1. Without prejudice to Articles 5 and 7, a contract concluded
by a natural person for a purpose which can be regarded as being
outside his trade or profession (the consumer) with another
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person acting in the exercise of his trade or profession (the
professional) shall be governed by the law of the country where
the consumer has his habitual residence, provided that the
professional:

(a) pursues his commercial or professional activities in the
country where the consumer has his habitual residence, or

(b) by any means, directs such activities to that country or to
several countries including that country,

and the contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the
law applicable to a contract which fulfils the requirements of
paragraph 1, in accordance with Article 3. Such a choice may
not, however, have the result of depriving the consumer of the
protection afforded to him by provisions that cannot be
derogated from by agreement by virtue of the law which, in
the absence of choice, would have been applicable on the basis of
paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not
fulfilled, the law applicable to a contract between a consumer
and a professional shall be determined pursuant to Articles 3 and
4.

4. Paragraphs 1 and 2 shall not apply to:

(a) a contract for the supply of services where the services are
to be supplied to the consumer exclusively in a country
other than that in which he has his habitual residence;

(b) a contract of carriage other than a contract relating to
package travel within the meaning of Council Directive 90/
314/EEC of 13 June 1990 on package travel, package
holidays and package tours (1);

(c) a contract relating to a right in rem in immovable property
or a tenancy of immovable property other than a contract
relating to the right to use immovable properties on a
timeshare basis within the meaning of Directive 94/47/EC;

(d) rights and obligations which constitute a financial instru-
ment and rights and obligations constituting the terms and
conditions governing the issuance or offer to the public and
public take-over bids of transferable securities, and the
subscription and redemption of units in collective invest-
ment undertakings in so far as these activities do not
constitute provision of a financial service;

(e) a contract concluded within the type of system falling
within the scope of Article 4(1)(h).

Article 7

Insurance contracts

1. This Article shall apply to contracts referred to in
paragraph 2, whether or not the risk covered is situated in a
Member State, and to all other insurance contracts covering risks
situated inside the territory of the Member States. It shall not
apply to reinsurance contracts.

2. An insurance contract covering a large risk as defined in
Article 5(d) of the First Council Directive 73/239/EEC of 24 July
1973 on the coordination of laws, regulations and adminis-
trative provisions relating to the taking-up and pursuit of the
business of direct insurance other than life assurance (2) shall be
governed by the law chosen by the parties in accordance with
Article 3 of this Regulation.

To the extent that the applicable law has not been chosen by the
parties, the insurance contract shall be governed by the law of
the country where the insurer has his habitual residence. Where
it is clear from all the circumstances of the case that the contract
is manifestly more closely connected with another country, the
law of that other country shall apply.

3. In the case of an insurance contract other than a contract
falling within paragraph 2, only the following laws may be
chosen by the parties in accordance with Article 3:

(a) the law of any Member State where the risk is situated at the
time of conclusion of the contract;

(b) the law of the country where the policy holder has his
habitual residence;

(c) in the case of life assurance, the law of the Member State of
which the policy holder is a national;

(d) for insurance contracts covering risks limited to events
occurring in one Member State other than the Member
State where the risk is situated, the law of that Member
State;

(e) where the policy holder of a contract falling under this
paragraph pursues a commercial or industrial activity or a
liberal profession and the insurance contract covers two or
more risks which relate to those activities and are situated
in different Member States, the law of any of the Member
States concerned or the law of the country of habitual
residence of the policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member
States referred to grant greater freedom of choice of the law
applicable to the insurance contract, the parties may take
advantage of that freedom.
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To the extent that the law applicable has not been chosen by the
parties in accordance with this paragraph, such a contract shall
be governed by the law of the Member State in which the risk is
situated at the time of conclusion of the contract.

4. The following additional rules shall apply to insurance
contracts covering risks for which a Member State imposes an
obligation to take out insurance:

(a) the insurance contract shall not satisfy the obligation to
take out insurance unless it complies with the specific
provisions relating to that insurance laid down by the
Member State that imposes the obligation. Where the law
of the Member State in which the risk is situated and the
law of the Member State imposing the obligation to take
out insurance contradict each other, the latter shall prevail;

(b) by way of derogation from paragraphs 2 and 3, a Member
State may lay down that the insurance contract shall be
governed by the law of the Member State that imposes the
obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and
paragraph 4, where the contract covers risks situated in more
than one Member State, the contract shall be considered as
constituting several contracts each relating to only one Member
State.

6. For the purposes of this Article, the country in which the
risk is situated shall be determined in accordance with Arti-
cle 2(d) of the Second Council Directive 88/357/EEC of 22 June
1988 on the coordination of laws, regulations and adminis-
trative provisions relating to direct insurance other than life
assurance and laying down provisions to facilitate the effective
exercise of freedom to provide services (1) and, in the case of life
assurance, the country in which the risk is situated shall be the
country of the commitment within the meaning of Article 1(1)
(g) of Directive 2002/83/EC.

Article 8

Individual employment contracts

1. An individual employment contract shall be governed by the
law chosen by the parties in accordance with Article 3. Such a
choice of law may not, however, have the result of depriving the
employee of the protection afforded to him by provisions that
cannot be derogated from by agreement under the law that, in
the absence of choice, would have been applicable pursuant to
paragraphs 2, 3 and 4 of this Article.

2. To the extent that the law applicable to the individual
employment contract has not been chosen by the parties, the
contract shall be governed by the law of the country in which or,
failing that, from which the employee habitually carries out his
work in performance of the contract. The country where the

work is habitually carried out shall not be deemed to have
changed if he is temporarily employed in another country.

3. Where the law applicable cannot be determined pursuant to
paragraph 2, the contract shall be governed by the law of the
country where the place of business through which the employee
was engaged is situated.

4. Where it appears from the circumstances as a whole that the
contract is more closely connected with a country other than
that indicated in paragraphs 2 or 3, the law of that other country
shall apply.

Article 9

Overriding mandatory provisions

1. Overriding mandatory provisions are provisions the respect
for which is regarded as crucial by a country for safeguarding its
public interests, such as its political, social or economic
organisation, to such an extent that they are applicable to any
situation falling within their scope, irrespective of the law
otherwise applicable to the contract under this Regulation.

2. Nothing in this Regulation shall restrict the application of
the overriding mandatory provisions of the law of the forum.

3. Effect may be given to the overriding mandatory provisions
of the law of the country where the obligations arising out of the
contract have to be or have been performed, in so far as those
overriding mandatory provisions render the performance of the
contract unlawful. In considering whether to give effect to those
provisions, regard shall be had to their nature and purpose and
to the consequences of their application or non-application.

Article 10

Consent and material validity

1. The existence and validity of a contract, or of any term of a
contract, shall be determined by the law which would govern it
under this Regulation if the contract or term were valid.

2. Nevertheless, a party, in order to establish that he did not
consent, may rely upon the law of the country in which he has
his habitual residence if it appears from the circumstances that it
would not be reasonable to determine the effect of his conduct in
accordance with the law specified in paragraph 1.

Article 11

Formal validity

1. A contract concluded between persons who, or whose
agents, are in the same country at the time of its conclusion is
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formally valid if it satisfies the formal requirements of the law
which governs it in substance under this Regulation or of the law
of the country where it is concluded.

2. A contract concluded between persons who, or whose
agents, are in different countries at the time of its conclusion is
formally valid if it satisfies the formal requirements of the law
which governs it in substance under this Regulation, or of the
law of either of the countries where either of the parties or their
agent is present at the time of conclusion, or of the law of the
country where either of the parties had his habitual residence at
that time.

3. A unilateral act intended to have legal effect relating to an
existing or contemplated contract is formally valid if it satisfies
the formal requirements of the law which governs or would
govern the contract in substance under this Regulation, or of the
law of the country where the act was done, or of the law of the
country where the person by whom it was done had his habitual
residence at that time.

4. Paragraphs 1, 2 and 3 of this Article shall not apply to
contracts that fall within the scope of Article 6. The form of such
contracts shall be governed by the law of the country where the
consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject
matter of which is a right in rem in immovable property or a
tenancy of immovable property shall be subject to the
requirements of form of the law of the country where the
property is situated if by that law:

(a) those requirements are imposed irrespective of the country
where the contract is concluded and irrespective of the law
governing the contract; and

(b) those requirements cannot be derogated from by agree-
ment.

Article 12

Scope of the law applicable

1. The law applicable to a contract by virtue of this Regulation
shall govern in particular:

(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its
procedural law, the consequences of a total or partial
breach of obligations, including the assessment of damages
in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and
prescription and limitation of actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be
taken in the event of defective performance, regard shall be had
to the law of the country in which performance takes place.

Article 13

Incapacity

In a contract concluded between persons who are in the same
country, a natural person who would have capacity under the law
of that country may invoke his incapacity resulting from the law
of another country, only if the other party to the contract was
aware of that incapacity at the time of the conclusion of the
contract or was not aware thereof as a result of negligence.

Article 14

Voluntary assignment and contractual subrogation

1. The relationship between assignor and assignee under a
voluntary assignment or contractual subrogation of a claim
against another person (the debtor) shall be governed by the law
that applies to the contract between the assignor and assignee
under this Regulation.

2. The law governing the assigned or subrogated claim shall
determine its assignability, the relationship between the assignee
and the debtor, the conditions under which the assignment or
subrogation can be invoked against the debtor and whether the
debtor's obligations have been discharged.

3. The concept of assignment in this Article includes outright
transfers of claims, transfers of claims by way of security and
pledges or other security rights over claims.

Article 15

Legal subrogation

Where a person (the creditor) has a contractual claim against
another (the debtor) and a third person has a duty to satisfy the
creditor, or has in fact satisfied the creditor in discharge of that
duty, the law which governs the third person's duty to satisfy the
creditor shall determine whether and to what extent the third
person is entitled to exercise against the debtor the rights which
the creditor had against the debtor under the law governing their
relationship.

Article 16

Multiple liability

If a creditor has a claim against several debtors who are liable for
the same claim, and one of the debtors has already satisfied the
claim in whole or in part, the law governing the debtor's
obligation towards the creditor also governs the debtor's right to
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claim recourse from the other debtors. The other debtors may
rely on the defences they had against the creditor to the extent
allowed by the law governing their obligations towards the
creditor.

Article 17

Set-off

Where the right to set-off is not agreed by the parties, set-off
shall be governed by the law applicable to the claim against
which the right to set-off is asserted.

Article 18

Burden of proof

1. The law governing a contractual obligation under this
Regulation shall apply to the extent that, in matters of
contractual obligations, it contains rules which raise presump-
tions of law or determine the burden of proof.

2. A contract or an act intended to have legal effect may be
proved by any mode of proof recognised by the law of the forum
or by any of the laws referred to in Article 11 under which that
contract or act is formally valid, provided that such mode of
proof can be administered by the forum.

CHAPTER III

OTHER PROVISIONS

Article 19

Habitual residence

1. For the purposes of this Regulation, the habitual residence of
companies and other bodies, corporate or unincorporated, shall
be the place of central administration.

The habitual residence of a natural person acting in the course of
his business activity shall be his principal place of business.

2. Where the contract is concluded in the course of the
operations of a branch, agency or any other establishment, or if,
under the contract, performance is the responsibility of such a
branch, agency or establishment, the place where the branch,
agency or any other establishment is located shall be treated as
the place of habitual residence.

3. For the purposes of determining the habitual residence, the
relevant point in time shall be the time of the conclusion of the
contract.

Article 20

Exclusion of renvoi

The application of the law of any country specified by this
Regulation means the application of the rules of law in force in

that country other than its rules of private international law,
unless provided otherwise in this Regulation.

Article 21

Public policy of the forum

The application of a provision of the law of any country specified
by this Regulation may be refused only if such application is
manifestly incompatible with the public policy (ordre public) of
the forum.

Article 22

States with more than one legal system

1. Where a State comprises several territorial units, each of
which has its own rules of law in respect of contractual
obligations, each territorial unit shall be considered as a country
for the purposes of identifying the law applicable under this
Regulation.

2. A Member State where different territorial units have their
own rules of law in respect of contractual obligations shall not
be required to apply this Regulation to conflicts solely between
the laws of such units.

Article 23

Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not
prejudice the application of provisions of Community law which,
in relation to particular matters, lay down conflict-of-law rules
relating to contractual obligations.

Article 24

Relationship with the Rome Convention

1. This Regulation shall replace the Rome Convention in the
Member States, except as regards the territories of the Member
States which fall within the territorial scope of that Convention
and to which this Regulation does not apply pursuant to
Article 299 of the Treaty.

2. In so far as this Regulation replaces the provisions of the
Rome Convention, any reference to that Convention shall be
understood as a reference to this Regulation.

Article 25

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of
international conventions to which one or more Member States
are parties at the time when this Regulation is adopted and which
lay down conflict-of-law rules relating to contractual obligations.
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2. However, this Regulation shall, as between Member States,
take precedence over conventions concluded exclusively between
two or more of them in so far as such conventions concern
matters governed by this Regulation.

Article 26

List of Conventions

1. By 17 June 2009, Member States shall notify the
Commission of the conventions referred to in Article 25(1).
After that date, Member States shall notify the Commission of all
denunciations of such conventions.

2. Within six months of receipt of the notifications referred to
in paragraph 1, the Commission shall publish in the Official
Journal of the European Union:

(a) a list of the conventions referred to in paragraph 1;

(b) the denunciations referred to in paragraph 1.

Article 27

Review clause

1. By 17 June 2013, the Commission shall submit to the
European Parliament, the Council and the European Economic
and Social Committee a report on the application of this
Regulation. If appropriate, the report shall be accompanied by
proposals to amend this Regulation. The report shall include:

(a) a study on the law applicable to insurance contracts and an
assessment of the impact of the provisions to be
introduced, if any; and

(b) an evaluation on the application of Article 6, in particular
as regards the coherence of Community law in the field of
consumer protection.

2. By 17 June 2010, the Commission shall submit to the
European Parliament, the Council and the European Economic
and Social Committee a report on the question of the
effectiveness of an assignment or subrogation of a claim against
third parties and the priority of the assigned or subrogated claim
over a right of another person. The report shall be accompanied,
if appropriate, by a proposal to amend this Regulation and an
assessment of the impact of the provisions to be introduced.

Article 28

Application in time

This Regulation shall apply to contracts concluded after
17 December 2009.

CHAPTER IV

FINAL PROVISIONS

Article 29

Entry into force and application

This Regulation shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.

It shall apply from 17 December 2009 except for Article 26
which shall apply from 17 June 2009.

This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaty establishing the European Community.

Done at Strasbourg, 17 June 2008.

For the European Parliament

The President

H.-G. PÖTTERING

For the Council

The President

J. LENARČIČ
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PART III

Choice of Law in Respect of Obligations





12. Contracts

INTRODUCTION

The Rome I Regulation

In litigation relating to contracts, choice of the applicable substantive law is now regulated by

EC Regulation 593/2008 on the Law Applicable to Contractual Obligations, which is usually

referred to as the Rome I Regulation.1 The Regulation was adopted by the Parliament and

Council on 17th June 2008. By Articles 28 and 29, the Regulation entered into application on

17th December 2009 and applies to contracts concluded after that date.2 In view of the deci-

sion of the United Kingdom to opt in to the application of the Regulation after its adoption,

the Regulation applies to all the EU Member States except Denmark.3

By Article 24(1), the Regulation replaces the EC Convention, opened for signature at

Rome on 19th June 1980, on the Law Applicable to Contractual Obligations, which may

conveniently be referred to as the Rome Convention 1980.4 The Convention had entered into

force in all twenty-seven Member States.5 By Article 17, the Convention does not apply to

contracts concluded before its commencement date for the forum State.6 The Convention
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1 For its text, see [2008] OJ L177/6.
2 Article 27(1) requires the Commission, by 17th June 2013, to submit a report on the applica-

tion of the Regulation, accompanied (if appropriate) by proposals for its amendment.
3 See Recitals 45 and 46, and Article 1(4); and EC Commission Decision 2009/26, [2009] OJ

L10/22, giving effect to the request from the United Kingdom to accept the Rome I Regulation, and
specifying that the Regulation will apply in the United Kingdom from 17th December 2009, the same
date as for the other Member States.

4 For the text of the Rome Convention 1980, as amended by the Accession Conventions of 1984,
1992, 1996 and 2005, see [2005] OJ C334/1. The Convention was not based directly on Article 220 of
the EEC Treaty, but arose from a decision of the Member States to attempt further harmonisation in the
sphere of private international law. By Article 24(2) of the Regulation, insofar as the Regulation
replaces the provisions of the Convention, any reference to the Convention must be understood as a
reference to the Regulation.

5 See the Accession Conventions of 1984, 1992, 1996 and 2005; the Luxembourg Act of
Accession 2005, Article 3(3)–(4) and Annex 1, para 1, [2005] OJ L157; and EC Council Decision
2007/856, [2007] OJ L347/1. In the United Kingdom, the Convention was given the force of law by the
Contracts (Applicable Law) Act 1990.

6 The commencement dates were: for the United Kingdom, France, Germany, Italy, Belgium,
Luxembourg, Denmark, and Greece – 1st April 1991; for the Netherlands – 1st September 1991; for
Ireland – 1st January 1992; for Spain – 1st September 1993; for Portugal – 1st September 1994; for
Sweden – 1st October 1998; for Austria – 1st December 1998: for Finland – 1st April 1999; for Latvia
and Slovenia – 1st May 2006; for Hungary – 1st June 2006; for the Czech Republic – 1st July 2006; for
Slovakia – 1st August 2006; for Estonia – 1st October 2006; for Cyprus – 1st November 2006; for
Lithuania – 1st December 2006; for Malta – 1st January 2007; for Poland – 1st August 2007; and for
Bulgaria and Romania – 15th January 2008.



remains applicable to contracts concluded before 17th December 2009. It also remains fully

applicable in Denmark, and in the French overseas territories.7

The process which led to the adoption of the Rome I Regulation by the EC Parliament and

Council commenced with the issue by the EC Commission on 14th January 2003 of a Green

Paper on the conversion of the Rome Convention into a Community instrument and its

modernisation.8 Eventually, on 15th December 2005, the Commission presented a Proposal

for a Regulation on the Law Applicable to Contractual Obligations.9 On 29th November

2007, the Parliament adopted a resolution on first reading, amending the Proposal and

approving the Proposal as amended.10 The Parliamentary amendments were subsequently

accepted by the Council, and ultimately the Regulation was adopted accordingly.

Although the Commission Proposal of 15th December 2005 envisaged substantial changes

to the rules established by the Rome Convention 1980, these changes were largely eliminated

by the amendments adopted by the Parliament and accepted by the Council. Thus the

Regulation as adopted closely resembles the Convention. Since the Regulation is a measure

operating under the Treaty on the Functioning of the European Union, Article 267 of the

Treaty enables the European Court to give preliminary rulings on its interpretation at the

request of national courts, whether the national court is a court of first instance, of interme-

diate appeal, or of last resort.11

As regards the Rome Convention 1980, it was not until August 2004 that the European

Court gained power to give preliminary rulings on its interpretation, as a result of the entry

into force of the Brussels Protocols, signed on 19th December 1988.12 These Protocols enable

a preliminary ruling to be requested, at its discretion, by an appellate court of a Contracting

State which has ratified the First Protocol.13 Even in the case of a court of last resort, the

making of a reference is discretionary. So far only one ruling has been given by the European

Court on the interpretation of the Rome Convention 1980, but a substantial case-law on the

Convention has developed at national level (especially in the United Kingdom). Guidance on

the interpretation of the Rome Convention may also be drawn from the Giuliano and Lagarde

Report.14 In view of the substantial similarity between the Convention and the Regulation,

the case-law on the Convention, and the Giuliano and Lagarde Report, may be of assistance

in the interpretation of the Regulation.
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7 See Article 24(1) of the Regulation, and Article 355 of the Treaty on the Functioning of the
European Union.

8 See COM(2002) 654 final.
9 See COM(2005) 650 final.

10 See JUSTCIV 320, 3rd December 2007.
11 The restriction to courts of last resort of the power to request a ruling on the interpretation of

measures relating to civil judicial co–operation, formerly imposed by Article 68 of the EC Treaty, has
been eliminated by the Treaty of Lisbon. In view of the character of the Regulation as a European Union
instrument, and the interpretative role of the European Court, the Regulation omits as unnecessary any
provision corresponding to Article 18 of the Convention, which specifies that, in its interpretation and
application, regard should be had to the international character of its rules and to the desirability of
achieving uniformity in their interpretation and application.

12 For the text of the Protocols, see [1998] OJ C27/47 and 52.
13 Such references cannot yet be made by Irish courts, since Ireland has not ratified the First

Protocol.
14 For its text, see [1980] OJ C282. On the use of the Report by United Kingdom courts, see s

3(3)(a) of the 1990 Act.



The choice-of-law rules laid down by the Rome I Regulation (or the Rome Convention

1980) are binding on the courts of the Member States for which the Regulation (or the

Convention) has entered into force. But they are not necessarily applicable in arbitration

proceedings, even if the arbitral tribunal has its seat in such a State. Thus, by s 46 of the

(English) Arbitration Act 1996, an arbitral tribunal seated in England must decide the dispute:

(a) in accordance with the internal law chosen by the parties as applicable to the substance of

the dispute, or (b) if the parties so agree, in accordance with such other considerations as are

agreed by them or determined by the tribunal. If or to the extent that there is no such choice

or agreement, the tribunal applies the law determined by the conflict rules which it considers

applicable.15

The Rome I Regulation applies regardless of reciprocity, since Article 2 provides that any

law specified by the Regulation must be applied whether or not it is the law of a Member

State.16 Thus the Rome I Regulation almost entirely avoids the discriminatory character of

the Brussels I Regulation.17 More generally, Article 1(1) of the Rome I Regulation specifies

that the Regulation applies, in situations involving a conflict of laws, to contractual obliga-

tions in civil and commercial matters.18 It is also clear from Article 3(3)19 that the Regulation

applies even where the only foreign element arises from a choice of law agreed to by the

parties, and the situation is otherwise exclusively connected with a single country; as where

a contract concluded in England between English residents and requiring all performances to

take place in England contains a clause choosing French law as governing the contract.

Article 22(1) of the Regulation adds that where a State (such as the United Kingdom)

comprises several territories, each of which has its own rules of law in respect of contractual

obligations, each territory (such as England and Wales; Scotland; or Northern Ireland) counts

as a country for the purposes of identifying the law applicable under the Regulation.20 While

Article 22(2) of the Regulation permits such a State not to apply the Regulation to conflicts

solely between the laws of its own territories, the United Kingdom will no doubt continue to

reject this invitation to pointless complication.21

Material Scope

Article 1(1) of the Rome I Regulation specifies that the Regulation applies, in situations

involving a conflict of laws, to contractual obligations in civil and commercial matters, and
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15 Similarly, in France, the parties may choose to instruct an arbitrator not to apply any particu-
lar law; see Mayer and Heuzé, Droit International Privé, 9th edition (Montchrestien, 2007), at paras 702
and 704.

16 This echoes Article 2 of the Rome Convention 1980.
17 There is a minor exception in respect of insurance. See Articles 1(2)(j) and 7 of the Rome I

Regulation, and Article 1(3) of the Rome Convention 1980.
18 Similarly, Article 1(1) of the Rome Convention 1980 specifies that the rules of the Convention

apply to contractual obligations in any situation involving a choice between the laws of different coun-
tries.

19 This echoes Article 3(3) of the Rome Convention 1980.
20 This echoes Article 19(1) of the Convention.
21 A similar invitation offered by Article 19(2) of the Convention was rejected by s 2(3) of the

Contracts (Applicable Law) Act 1990.



adds that it does not apply, in particular, to revenue, customs or administrative matters.22 The

Regulation does not attempt to define contractual obligations, except by means of the exclu-

sions specified in Article 1(2). But Recital 7 indicates that the substantive scope and the

provisions of the Regulation should be consistent with the Brussels I Regulation and the

Rome II Regulation.

Thus it seems clear that the concept of a contract, for the purpose of the Rome I

Regulation, must be given an independent meaning, defined by European Union law in the

light of the purposes of the Regulation and of the general trend which emerges from the laws

of the Member States, viewed as a whole, rather than as being remitted to the law of the coun-

try whose court is seised. Moreover, the concept should be understood as having essentially

the same meaning as in Article 5(1) of the Brussels I Regulation, so as to refer to obligations

freely assumed by one party towards another.23 In any event, the concept should not be

restricted by technical rules of the internal lex fori, such as the English rule requiring consid-

eration, which are designed to regulate the validity, rather than define the nature, of a

contract.24 On the other hand, it seems clear that, since the Regulation does not attempt to

regulate proprietary issues, the effect of a contract for the sale or other disposition of prop-

erty on ownership of the property, even as between the parties to the contract, remains subject

to any forum conflict rule which gives ultimate control to the law of the country in which the

property is situated.25

The material scope of the Rome I Regulation is, however, restricted to some extent by

Article 1(2), which excludes certain transactions, terms and issues from the ambit of the

Regulation, thus remitting them (in the absence of other EU legislation) to the traditional

conflict rules of the court seised.

Excluded transactions

A group of exclusions, specified by Article 1(2)(a)–(c) of the Rome I Regulation,26 seem

designed to cover all contracts which fall within the sphere of family law.27 Article 1(2)(a)

refers to questions involving the status or legal capacity of natural persons. Article 1(2)(b)

refers to obligations arising out of family relationships and relationships deemed by the law

applicable to such relationships to have comparable effects, including maintenance obliga-

tions. Article 1(2)(c) refers to obligations arising out of matrimonial property regimes, prop-

erty regimes of relationships deemed by the law applicable to such relationships to have

comparable effects to marriage, and wills and succession.28 Recital 8 explains that family
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22 In the Rome Convention 1980, Article 1(1) specified, less elaborately, that the rules of the
Convention applied to contractual obligations in any situation involving a choice between the laws of
different countries.

23 See pp. 80–82 above.
24 See Re Bonacina [1912] 2 Ch 394 (CA).
25 See Hardwick Game Farm v SAPPA [1966] 1 WLR 287, per Diplock LJ at 330; and Glencore

v Metro [2001] 1 Lloyd’s Rep 284 (Moore-Bick J).
26 These exclusions resemble those specified by Article 1(2)(a) and (b) of the Rome Convention

1980, but the references to relationships having comparable effects are new.
27 See the Giuliano and Lagarde Report, at p. 10. Thus the Rome I Regulation avoids the perverse

distinction between maintenance and matrimonial property made by the Brussels I Regulation; see pp.
29–32 above.

28 See Halpern v Halpern [2007] 2 All ER (Comm) 330 (CA), holding that a compromise of an



relationships cover parentage, marriage, affinity and collateral relatives, and that the refer-

ences to relationships having comparable effects to marriage and other family relationships

should be interpreted in accordance with the law of the forum State.

Article 1(2)(d) of the Regulation excludes from its scope obligations arising under bills of

exchange, cheques and promissory notes, and under other negotiable instruments, to the

extent that the obligations under such other negotiable instruments arise out of their nego-

tiable character.29 Recital 9 adds that this extends to bills of lading, to the extent that the

obligations under the bill of lading arise out of its negotiable character. This exclusion reflects

the special character of negotiable instruments. Such a document is designed to crystallise a

definite obligation in precise terms, with a view to ease of transfer, and the normal choice-of-

law rules adopted by the Regulation, which would permit the taking into account of connec-

tions not apparent on the face of the instrument, would clearly be unsuitable. Such

instruments are, moreover, subject to special conflict rules both in the United Kingdom30 and

in Continental countries.31 Though the content of these special rules appears far from ideal,

very little litigation seems to arise from them.32

The exclusion, by Article 1(2)(h) of the Regulation,33 of the constitution of trusts and the

relationship between settlors, trustees and beneficiaries seems designed merely to remove any

possible misunderstanding by Continental courts that trusts form part of the law of contract,

rather than the law of property or associations.

With regard to insurance, a very limited exclusion is made by Article 1(2)(j) of the

Regulation, in respect of insurance contracts arising out of operations carried out by organi-

sations other than undertakings referred to in Article 2 of EC Directive 2002/83 concerning

life assurance,34 the object of which is to provide benefits for employed or self-employed

persons belonging to an undertaking or group of undertakings, or to a trade or group of trades,

in the event of death or survival or of discontinuance or curtailment of activity, or of sickness

related to work or accidents at work. Thus the exclusion is confined to insurance contracts

whereby an insurer who is not established within the European Union provides death, unem-

ployment or sickness benefits in connection with particular employers or trades. Apart from

this, insurance contracts are within the scope of the Regulation, and in many cases are regu-

lated specifically by Article 7.35 In contrast, under the Rome Convention 1980, an important

exclusion was made by Article 1(3) and (4) in respect of contracts of insurance (other than

reinsurance) covering risks situated within the European Community. Instead, the matter was
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arbitration dealing with a dispute as to whether assets outside an estate should be brought into account
in order that one party should gain his fair share does not fall within the exclusion from the Regulation
of contracts relating to wills and succession.

29 This echoes Article 1(2)(c) of the Rome Convention 1980.
30 See the Bills of Exchange Act 1882, s 72.
31 See the Geneva Conventions of 7th June 1930 and 19th March 1931, for the Settlement of

Certain Conflicts of Laws in connection with (respectively) Bills of Exchange or Cheques. See also
Mayer and Heuzé, at para 691.

32 Cf. European Capital Trade Finance Ltd v Antenna Hungaria, 23rd February 1996 (CA),
where the instrument counted as a promissory note under the English, but not the Geneva, definition.

33 This echoes Article 1(2)(g) of the Rome Convention 1980.
34 [2002] OJ L345/1; as last amended by Directive 2008/19, [2008] OJ L76/44.
35 On insurance, see pp. 360–68 below.



regulated by EC Directive 88/35736 in the case of non-life insurance, and by EC Directive

2002/8337 in the case of life insurance.

Excluded terms

Whatever the type of contract, Article 1(2)(e) of the Rome I Regulation38 excludes the valid-

ity and interpretation of arbitration or jurisdiction clauses from its scope.39 The apparent

rationale is that such questions are to a large extent dealt with by Article 23 of the Brussels I

Regulation, or by Articles II and V of the New York Convention of 1958 on the Recognition

and Enforcement of Foreign Arbitral Awards. Even so, there seems little reason for exclud-

ing the Rome I Regulation from questions not dealt with by the other measures; for example,

the effect of fraud or mistake on the validity of a jurisdiction clause. Thus when the

Regulation is reviewed, it might be useful to substitute for the exclusion contained in Article

1(2)(e) a provision that the Rome I Regulation is not to prejudice the operation of the New

York Convention 1958 in relation to arbitration agreements, nor that of EC Regulation

44/2001 in relation to agreements on the choice of a court or courts. In any event, the exclu-

sion does not extend to the substantive contract which contains an arbitration or jurisdiction

clause. Nor does it prevent such a clause from being taken into account in determining the

proper law of the substantive contract under Articles 3 and 4 of the Regulation.40

Excluded issues

Other exclusions relate to particular issues, rather than types of transaction or clause. Article

1(2)(a) of the Regulation refers to questions involving the status or legal capacity of individ-

uals, subject to a saving for the rule in favour of capacity specified by Article 13.41

Article 1(2)(f) of the Regulation refers to questions governed by company law, such as the

creation (by registration or otherwise), legal capacity, internal organisation or winding-up of

companies and other bodies (corporate or unincorporated), and the personal liability of offi-

cers and members as such for the obligations of a company or body.42 This exclusion extends

to any liability of a director which arises by virtue of his office, with the result that in England

such liabilities are governed by the law of the place of incorporation.43 Article 1(2)(g) of the

Regulation44 refers to the question whether an agent is able to bind a principal, or an organ

to bind a company or other body (corporate or unincorporated), to a third party.45
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36 [1988] OJ L172.
37 [2002] OJ L345.
38 This echoes Article 1(2)(d) of the Rome Convention 1980.
39 See Akai v People’s Insurance [1998] 1 Lloyd’s Rep 90 (Thomas J); OT Africa Line v Magic

Sportswear Corp [2005] 2 Lloyd’s Rep 170 (CA); and Tamil Nadu Electricity Board v St-CMS Electric
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decided by the French Court of Cassation on 16th February 1999, invalidating under French law a clause
requiring arbitration in Sweden, contained in a contract of employment to be performed in France.

40 See the Giuliano and Lagarde Report at p. 12; and pp. 306–7 below.
41 These provisions echo Articles 1(2)(a) and 11 of the Rome Convention 1980. See pp. 328–9

below.
42 This echoes Article 1(2)(e) of the Convention.
43 See Base Metal Trading Ltd v Shamurin [2005] 1 All ER (Comm) 17 (CA).
44 This echoes Article 1(2)(f) of the Convention.
45 See pp. 329–31 below.



In the Regulation, a new exclusion specified by Article 1(2)(i) refers to obligations arising

out of dealings prior to the conclusion of a contract. Recital 10 explains that these are covered

by Article 12 of the Rome II Regulation.46

Article 1(3) of the Regulation refers to evidence and procedure.47 This is explicitly made

subject to Article 18 (on the burden of proof, presumptions, and modes of proof), and must

be read restrictively in the light of Article 12 (which subjects various issues, such as the

assessment of damages, to the law which governs the contract).48 One effect of the exclusion

is that the Regulation does not affect rules as to the burden of pleading and proving the

content of the applicable foreign law; such as the English rule that the possible applicability

of foreign law must be ignored unless a party invokes a foreign rule by appropriate pleading

and proof.

These exclusions reflect the conception that, even where there is a contract involved, the

issues in question should not be regarded as contractual for choice-of-law purposes. But an

issue which is excluded from the scope of the Regulation may nonetheless be subjected by

the conflict rules of the forum Member State to the law which governs a contract, and such a

reference must now be understood as a reference to the proper law of the contract, ascertained

in accordance with the Regulation.49

Relationship with Other EU Measures

The relationship of the Rome I Regulation with other European Union legislation is addressed

by Article 23. This specifies that, with the exception of Article 7 (on insurance), the

Regulation is not to prejudice the application of provisions of European Union law which, in

relation to particular matters, lay down conflict rules relating to contractual obligations.50

Recital 40 explains that a situation where conflict rules are dispersed among several instru-

ments and where there are differences between those rules should be avoided, but that the

Regulation should not exclude the possibility of inclusion of conflict rules relating to contrac-

tual obligations in provisions of European Union law with regard to particular matters.

Accordingly, the Rome I Regulation gives way to the explicit provisions on choice of law

contained in Directive 93/13, on unfair terms in consumer contracts;51 Directives 94/47, 97/7,

1999/44 and 2002/65, dealing with various other substantive aspects of consumer protection;52

and Directive 96/71, on the posting of workers in the framework of the provision of services.53

In contrast, the exception made by Article 23 of the Rome I Regulation for Article 7 thereof,
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which deals with insurance, ensures that the Rome I Regulation (unlike the Rome Convention

1980) replaces the choice-of-law provisions contained in Directive 88/357,54 on non-life

insurance, and Directive 2002/83,55 on life insurance.

Moreover, an EU measure which explicitly lays down only a harmonised mandatory rule

of substantive law may impliedly create a choice-of-law rule determining its scope, so as to

override the Rome II Regulation. Thus, in Ingmar v Eaton Leonard,56 the European Court

ruled that Articles 17 and 18 of Directive 86/653, on self-employed commercial agents,57

which guarantee certain rights to commercial agents after termination of agency contracts, are

applicable where the commercial agent carried on his activity in a Member State, even if the

principal is established in a non-member country and a clause of the contract stipulates that

the contract is to be governed by the law of that country.

Recital 40 to the Rome I Regulation also declares that the Regulation should not preju-

dice the application of other instruments laying down provisions designed to contribute to

the proper functioning of the internal market, insofar as they cannot be applied in conjunc-

tion with the law designated by the rules of the Regulation. It explains that the application

of provisions of the applicable law designated by the rules of the Regulation should not

restrict the free movement of goods and services as regulated by Community instruments,

such as Directive 2000/31 on Electronic Commerce.58 But in view of Recital 23 and

Articles 1(4) and 3(3) of Directive 2000/31, it is difficult to see how that Directive can have

any relevance to questions of private international law. Similarly, in view of Recital 90 and

Articles 3(2) and 17(15) of Directive 2006/123 on services in the internal market,59 it is

difficult to see how that Directive can have any relevance to questions of private interna-

tional law.60

Relationship with Other International Conventions

In the Rome I Regulation, Articles 25 and 26 address the relationship of the Regulation with

existing international conventions. By Article 25(1), the Regulation is not to prejudice the

application of international conventions to which one or more Member States are parties at

the time when the Regulation is adopted and which lay down conflict rules relating to

contractual obligations. But, by Article 25(2), as between Member States, the Regulation

takes precedence over conventions concluded exclusively between two or more of them, 

insofar as such conventions concern matters governed by the Regulation.

In addition, Article 26(1) requires Member States to notify the Commission by 17th June

2009 of the conventions referred to in Article 25(1). After that date, Member States are to

notify the Commission of all denunciations of such conventions. By Article 26(2), the

Commission is to publish in the Official Journal of the European Union, within six months of
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receipt of the relevant notifications, a list of the said conventions, and the said denunciations.

Recital 41 explains that this is designed to improve accessibility.

In contrast, subject to procedural safeguards, the Rome Convention gave way to other

international conventions, even where a Member State subsequently became a party to the

other convention.61 Under the Regulation, the saving by Article 25 is limited to conventions

to which a Member State is already a party at its adoption. As regards future conventions,

Recital 42 merely envisages that the Commission will make a proposal to the European

Parliament and the Council concerning the procedures and conditions according to which

Member States would be entitled to negotiate and conclude, on their own behalf, agreements

with third countries in individual and exceptional cases, concerning sectoral matters, and

containing provisions on the law applicable to contractual obligations. This has led to the

adoption of EC Regulation 662/2009.62

Existing multilateral conventions which deal principally with choice of law in the contrac-

tual sphere include the Hague Convention of 15th June 1955 on the Law Applicable to

International Sales of Goods; and the Hague Convention of 14th March 1978 on the Law

Applicable to Agency. The 1955 Convention is now in force between France, Italy, Denmark,

Sweden, Finland, Norway, Switzerland, and Niger (but not the United Kingdom); and the

1978 Convention is now in force between France, the Netherlands, Portugal, and Argentina

(but not the United Kingdom).63 Since, in both cases, the parties include external countries,

the saving specified by Article 25(1) of the Regulation is operative, and not the exception

specified by Article 25(2).

Other international conventions harmonise substantive rules on particular types of

contract, and specify the transnational scope of the substantive rules in question, so as to over-

ride the normal choice-of-law rules. Sometimes poor drafting of such provisions on territor-

ial scope has caused problems. Thus the (British) Carriage by Sea Act 1924, implementing

the Hague Rules on bills of lading, merely made the Rules applicable to shipments from the

United Kingdom, with the result that they could be avoided, as regards English courts, by

choosing English law to govern a shipment from another Contracting State.64 But now the

(British) Carriage by Sea Act 1971, implementing the Hague-Visby Rules, has made them

applicable to shipments from either the United Kingdom or another Contracting State, with

the result that in the case of such a shipment they override a choice of a foreign proper law.65

Also noteworthy is Article VIII(2)(b) of the International Monetary Fund Agreement

signed at Bretton Woods in 1944, by which exchange contracts which involve the currency

of an IMF Member State and which contravene exchange control regulations of that State,

maintained or imposed consistently with the IMF Agreement, are rendered unenforceable in

other Member States.66 Since the breakdown of the system of fixed parities in the early
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1970s, Article VIII(2)(b) has been construed narrowly. Thus a contract counts as an exchange

contract only when it provides for the exchange of one currency for another, and not (for

example) for the sale of goods, or insofar as it is a monetary transaction in disguise.67

The Regulation on External Agreements relating to Obligations

EC Regulation 662/2009, establishing a procedure for the negotiation and conclusion of

agreements between Member States and third countries on particular matters concerning the

law applicable to contractual and non-contractual obligations, was adopted by the Parliament

and Council on 13th July 2009.68 It will remain in force at least until August 2020.69

As Article 1(1) explains, Regulation 662/2009 establishes a procedure by which, under

certain conditions, the EC Commission may authorise a Member State to amend an existing

agreement with a non-member country, or to negotiate and conclude a new agreement with a

non-member country. By Article 1(2), the Regulation applies to agreements concerning

particular matters falling, entirely or partly, within the scope of the Rome I Regulation and

the Rome II Regulation. By Recital 9 and Articles 1(3) and 4(2), Regulation 662/2009 does

not apply where the European Union has already concluded an agreement with the non-

member country concerned on the same subject-matter (in the sense that the agreements regu-

late in substance the same specific legal issues); nor where a relevant negotiating mandate

with a view to concluding a European Union agreement with the non-member country

concerned is specifically envisaged within the next 24 months.70

By Article 2(1)(a), Regulation 662/2009 applies primarily to bilateral agreements between

a Member State and a non-member country. By Article 2(1)(b), it also extends to a regional

agreement between a limited number of Member States and of non-member countries which

are neighbours of Member States, which is intended to address local situations and which is

not open for accession to other States.71

Several conditions are imposed by Articles 4 and 8 of the Regulation before an authorisa-

tion may be granted by the Commission to the Member State, initially to open formal nego-

tiations, and eventually to conclude a negotiated agreement. By Article 4(2)(a), at the initial

stage the Member State concerned must have provided information showing that it has a

specific interest in concluding the agreement due to economic, geographic, cultural, histori-

cal, social or political ties between the Member State and the non-member country concerned.

By Article 4(2)(b), at both stages it must appear, on the basis of the information provided by

the Member State, that the envisaged agreement would not render European Union law inef-

fective and would not undermine the proper functioning of the system established by
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European Union law. By Article 4(2)(c), at both stages the envisaged agreement must not

undermine the object and purpose of the Union’s external relations policy as decided by the

Union.

By Article 5(1) of the Regulation, the Commission decision authorising a Member State

to open formal negotiations on an agreement may be accompanied by negotiating guidelines

and a request for the inclusion of particular clauses in the envisaged agreement. In any event,

by Article 5(2), the agreement must contain a clause providing for either the denunciation or

the direct replacement of the agreement, in the event of the conclusion of a subsequent agree-

ment by the European Union, or the European Union and its Member States, with the same

non-member country on the same subject-matter. By Article 7, the Commission may partici-

pate as an observer in the negotiations between the Member State and the non-member coun-

try. In any event, the Commission must be kept informed of the progress and results

throughout the different stages of the negotiations.

By Article 8(1) of the Regulation, before signing a negotiated agreement, the Member

State concerned must notify the outcome of the negotiations to the Commission and transmit

to it the text of the agreement. By Article 8(2) and (3), if the negotiated agreement fulfils the

conditions and requirements referred to in Articles 4(2)(b) and (c) and 5(2), the Commission

gives a decision authorising the Member State to conclude the agreement.

Factual Complexities

Contracts connected with more than one country may conveniently be referred to as transna-

tional contracts.72 Determination of the law which governs the substantive rights and obliga-

tions of the parties under such contracts is one of the most important issues in private

international law. Such contracts constitute the channel for international trade. They give rise

to a substantial quantity of litigation. They also present factual patterns of almost infinite

complexity and variation. It seems appropriate to identify some of the possible factual

complexities.

Typically, the parties to a transnational contract reside or carry on business in different

countries from each other. A party may have places of business in several countries, and more

than one of these establishments may be involved in the formation or performance of the

contract. The contract may have been negotiated by communications between the respective

places of business of the parties, and the determination of its place of conclusion may involve

the application of rules which differ as between the connected laws to facts which may be in

dispute.

The place of performance of a transnational contract is not necessarily the same for all the

obligations under the contract. Even if a principal or characteristic obligation is identifiable,

its place of performance may not have been specified in the contract, and the implied or

default location may differ according to the various connected laws. A contract may also give

one of the parties a choice of places at which to perform or require performance.

A transnational contract may contain an express clause specifying the law by which the

parties intended that the contract should be governed. It may contain a jurisdiction or arbitra-

tion clause, specifying the forum by which disputes connected with the contract were
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intended to be determined. It may be expressed in a standard form which had been drafted in

contemplation of the law of its country of origin. The chosen law, the specified forum, or the

origin of the standard form used, may be that of, or located in, a country otherwise lacking

any apparent connection with the contract.

On the substantive issues, one connected law, but not another, may contain rules render-

ing the contract, or one or more of its terms, invalid, or may even prohibit performance under

criminal penalty. One of the connected laws may suffer from insufficient development, and

thus offer no ascertainable solution to many of the issues which may arise in relation to

contracts of the relevant kind.

Outline of the Rome I Regulation

The main principle adopted by the Rome I Regulation is that most issues relating to a contract

are governed by a single law, which the Regulation refers to as the law governing or applic-

able to the contract, but which may more conveniently be referred to by the traditional

English term, the proper law of the contract. In general, the proper law is determined in accor-

dance with the rules laid down by Articles 3 and 4 of the Regulation. These refer, primarily,

to a choice of law expressly agreed on by the parties to the contract; secondarily, to a choice

of law impliedly, but clearly, agreed on by the parties; and finally, in default of any such

choice, in most cases to the law of the residence of the characteristic performer. These rules

on the proper law are designed to respect and support the expectations of the contracting

parties, in accordance with the primary objective of contract law; to promote certainty,

predictability, commercial convenience, and uniformity of results, regardless of forum; and

thus to facilitate the conduct and promote the growth of international trade and commerce.73

Savings for public policy or overriding interests are made by Articles 9 and 21 of the

Regulation. The extent to which the proper law is applicable to or to some extent displaced

in relation to particular issues is clarified by Articles 10–13 and 18. For certain particular

types of contract (contracts of carriage, consumer contracts, insurance contracts, and employ-

ment contracts), special rules, often designed to protect the weaker party, are laid down by

Articles 5–8. Rules dealing with the voluntary assignment of claims, subrogation, recourse

between debtors, and set-off, are provided by Articles 14–17.

Renvoi is excluded by Article 20 of the Rome I Regulation, which specifies that the appli-

cation of the law of any country specified by the Regulation means the application of the rules

of law in force in that country, other than its rules of private international law.74 This echoes

Article 15 of the Rome Convention 1980, and accords with the traditional English law.75 But

(unlike the Convention) Articles 7(3) and 20 of the Regulation make an exception, admitting

renvoi in the case of insurance of mass risks located within the European Union.76 However,
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the exclusion of renvoi does not in itself prevent respect for self-limiting rules, whereby a

proper law confines the application of certain of its substantive rules to contracts entirely

domestic to, or connected in some particular way with, its territory. This is exemplified in the

context of exemption clauses by the Dutch rule applied in Sayers v International Drilling,77

and the British rules laid down by ss 26 and 27(1) of the Unfair Contract Terms Act 1977.

But self-limiting rules may be incompatible with Articles 5(2)–(3), 6, 7(3) and 8 of the Rome

I Regulation, which are designed to protect passengers, consumers, employees, and insurance

policy-holders.

THE PROPER LAW – EXPRESS CHOICE

Under the Rome I Regulation (as under the Rome Convention 1980, as well as the traditional

English law),78 the proper law of a contract is determined primarily by reference to any

express agreement on the point concluded by the parties to the contract. Only in the absence

of any, or any valid, express choice is reference made, secondarily, to an implied choice of

the parties, the residence of the characteristic performer, or the closest connection. Thus

Article 3(1) of the Regulation specifies that a contract is governed by the law chosen by the

parties, and that the choice may be made expressly by the terms of the contract.79 Recital 11

explains that the parties’ freedom to choose the applicable law should be one of the corner-

stones of the system of conflict rules in matters of contractual obligations. Since no require-

ment of writing or other formality is required for an express choice of law, an oral agreement

on the applicable law, concluded in the negotiations leading to the conclusion of a substan-

tive contract in writing, will be effective.80

Usually any express choice of law is made by a clause contained in the contract as

concluded, but Article 3(2) of the Regulation81 permits an express choice to be agreed on

after the conclusion of the contract (so as to replace the proper law resulting from a previous

express or implied choice or from the absence of choice).82 It specifies, however, that such a

subsequent choice cannot prejudice the formal validity of the contract, nor adversely affect

the rights of third parties (such as guarantors or beneficiaries). Probably a subsequent choice

will normally have retroactive effect, unless a contrary intention is indicated.83 It also seems
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consistent with the policy of the Regulation to accept an express choice agreed on before the

contract, so that, for example, a long-term distribution agreement could effectively provide

that particular contracts of sale subsequently concluded between the same parties pursuant to

the agreement should be governed by a specified law, unless the particular contract should

otherwise provide.

A very minor restriction on the effect of an express choice is imposed by Article 3(3) of the

Regulation, which specifies that where all other elements relevant to the situation at the time of

the choice are located in a country other than the country whose law has been chosen, the choice

of the parties shall not prejudice the application of provisions of the law of that other country

which cannot be derogated from by agreement. Recital 15 explains that this rule should apply

whether or not the choice of law was accompanied by a choice of court or tribunal, and that no

substantial change is intended as compared with Article 3(3) of the Rome Convention. Thus

where parties resident in France negotiate and contract in France for performance exclusively

in France, but include a clause providing for English jurisdiction and English law, the English

court will have to give effect to all the mandatory rules contained in French internal law; but,

subject to that, the choice of English law will be effective. It is noteworthy that Article 3(3)

applies however minimal the policy underlying the relevant mandatory rule may be; as in the

case of the English doctrine of consideration. But it may be doubted whether a case caught by

Article 3(3) will arise more often than a solar eclipse visible in London.

Article 3(4) of the Regulation extends the principle underlying Article 3(3) to mandatory

provisions of Community law.84 By Article 3(4), where all other elements relevant to the situ-

ation at the time of the choice are located in one or more Member States, the parties’ choice

of a law other than the law of a Member State shall not prejudice the application of provisions

of Community law, where appropriate as implemented in the Member State of the forum,

which cannot be derogated from by agreement.

The narrow scope of Article 3(3) was confirmed by the decision of Cooke J in Caterpillar

Financial Services v SNC Passion,85 which involved a contract of loan between an American

lender and a French borrower, whereby finance was provided for the construction of a vessel

in Singapore, and which contained a clause choosing English law as the proper law. In hold-

ing that Article 3(3) did not make French mandatory rules applicable to this contract, he

emphasised that Article 3(1) gives parties freedom to choose the law applicable to the agree-

ment which they are making. Article 3(3) provides an exception to this in cases where the

agreement is entirely domestic in content, so that the choice of a foreign law is designed to

circumvent the mandatory rules of the country which alone is concerned with the transaction.

If, however, there are other elements, apart from the choice of law and jurisdiction clause,

which are relevant to the situation at the time of concluding the agreement and which are

connected with other countries, the agreement is not a domestic agreement of concern only

to one country, and Article 3(3) does not apply. Moreover, Article 3(3) refers to elements

which are relevant to the situation, which is a wider concept than elements which are relevant

to the contract, and a much wider concept than elements which are relevant to the mandatory

rules of the law of any one country.

300 EU private international law

84 In the Rome Convention 1980, there was no explicit provision which corresponds to Article
3(4) of the Regulation.

85 [2004] 2 Lloyd’s Rep 99.



The very limited scope of the exception specified by Article 3(3) reinforces the clear inten-

tion evinced by Article 3(1) that in all other cases an express choice of law should be effec-

tive. Thus the Regulation requires an express choice to be respected even if the chosen law

has no other connection with the contract,86 and even if the choice was made for the purpose

of avoiding mandatory rules contained in the law of the country which is most closely

connected with the contract, and which would in the absence of express or implied choice

have been the proper law under Article 4. The rationale for the freedom to choose an uncon-

nected law is commercial convenience.87 The substantive rules contained in the chosen law

may be well developed and familiar to the parties, while those of all the connected laws may

be obscure or a matter for speculation. Parties may find it convenient to use the same law for

associated transactions (such as a chain of sales of the same goods), and the connection with

the other transactions may not be immediately apparent from the contract. Moreover, it would

have been senseless to introduce the French doctrine of evasion of law in a context where the

primary choice-of-law rule is based on intention, and the test of closest connection has only

a supplementary role, to provide a default solution where no intention is apparent.88 Thus the

rule laid down by s 27(2)(a) of the (British) Unfair Contract Terms Act 1977, whereby the

controls imposed by the Act on the validity of exemption clauses remain applicable despite a

contractual term choosing a foreign law, where the term was imposed wholly or mainly for

the purpose of enabling the party imposing it to evade the operation of the Act, seems incom-

patible with the Regulation. On the other hand, an expressly chosen law will apply even

where its effect is to invalidate the contract.89

It is clear that under the Rome I Regulation (as under the Rome Convention 1980) the

proper law, whether chosen by the parties or determined by reference to the characteristic

performance or the closest connection, must be the law of a country, in the sense of a terri-

tory having its own legal rules on contracts.90 Thus it cannot be the general principles of law
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86 For a similar approach under traditional English law, see Vita Food Products v Unus Shipping
[1939] AC 277, where the Privy Council (on appeal from Nova Scotia) upheld an express choice of
English law in a bill-of-lading contract for the carriage of herrings from Newfoundland to New York in
a Nova Scotian ship. See also Akai v People’s Insurance [1998] 1 Lloyd’s Rep 90 (Thomas J); and
Mayer and Heuzé, at para 705.

87 See OT Africa Line v Magic Sportswear Corp [2005] 2 Lloyd’s Rep 170 (CA), where an
express choice of English law was contained in a bill of lading issued by the Ontario office of an English
shipowner to a Delaware shipper in respect of a voyage from New York to Liberia.

88 Cf Mayer and Heuzé, at paras 700 and 705, who accept with regret that the Regulation
excludes the French doctrine of evasion, and thus that it does not enable a court to disregard a choice
of an unconnected law made for the purpose of evading a mandatory rule which is common to all the
connected laws.

89 See Fraser v Buckle [1996] 1 IR 1, where the Irish Supreme Court gave effect to an express
choice of English law in a contract between English heir-locators and an Irish resident, under which the
heir-locators pursued the client’s claim to an inheritance in New Jersey in return for a share in the
proceeds. But the contract was void for champerty under English, Irish and New Jersey laws. See also
The Evia Luck [1992] 2 AC 152; Duarte v Black & Decker [2008] 1 All ER (Comm) 401 (Field J); and
Mayer and Heuzé, at para 709.

90 See Articles 1(1), 2, 4 and 22 of the Regulation; Articles 1(1), 2, 4 and 19 of the Convention;
Shamil Bank of Bahrain v Beximco Pharmaceuticals [2004] 2 Lloyd’s Rep 1 (CA); Halpern v Halpern
[2007] 2 All ER (Comm) 330 (CA); Dicey, Morris and Collins, The Conflict of Laws, 14th edition
(Sweet & Maxwell, 2006), at para 32-081; Mayer and Heuzé, Droit International Privé, 9th edition



recognised by civilised nations, or the Unidroit Principles of International Commercial

Contracts 2004,91 or European Union law,92 or public international law, or Islamic law (as a

generic religious law, independent of its adoption and interpretation in any particular terri-

tory).93

In the EC Commission’s Proposal of 15th December 2005,94 Article 3(2) would have

enabled the parties to choose as the applicable law the principles and rules of the substantive

law of contract recognised internationally or in the Community. But this provision was

deleted from the Regulation as adopted. Instead Recital 12 to the Regulation merely declares

that the Regulation does not preclude parties from incorporating by reference into their

contract a non-State body of law or an international convention. But it is clear that such an

incorporation would merely introduce into the contract terms whose validity and effect would

be governed by the proper law, which would still be that of a territorial unit. Recital 13 adds

that, if the Community were to adopt, in an appropriate legal instrument, rules of substantive

contract law, including standard terms and conditions, a provision of the instrument could

enable parties to choose to apply those rules.

It must be borne in mind, however, that the conflict rules laid down by the Rome I

Regulation are not necessarily applicable in arbitration proceedings, for it is open to the law of

the country in which an arbitration is seated to enable the parties to empower the arbitrator to

decide disputes in accordance with non-legal considerations. Such a power is indeed accorded

by s 46 of the (English) Arbitration Act 1996, which requires an arbitral tribunal seated in

England to decide a dispute in accordance with the internal law chosen by the parties as applic-

able to the substance of the dispute; or if the parties so agree, in accordance with such other

considerations as are agreed by them or determined by the tribunal; or if there is no such choice

or agreement, in accordance with the law determined by the conflict rules which the tribunal

considers applicable.95 Thus an English court will stay proceedings brought in breach of an

arbitration clause, even though some set of principles other than the law of a particular coun-

try has been chosen as the applicable law to govern the disputes, and will enforce an award

made by arbitrators applying any considerations agreed between the parties.96 Similarly, in

France, the parties may choose to instruct an arbitrator not to apply any particular law.97
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(Montchrestien, 2007), at paras 701–03; and the decision of the French Court of Cassation in
Messageries Maritimes [1950] Rev Crit DIP 609.

91 See www.unidroit.org/english/principles/contracts/main.htm (last visited on 22nd July 2008).
92 See Articles 272 and 340(1) of the Treaty on the Functioning of the European Union, whereby

a contract between the European Union and a private person is governed by the national law which
constitutes its proper law, even when the dispute comes before the European Court pursuant to a juris-
diction clause.

93 See Shamil Bank of Bahrain v Beximco Pharmaceuticals [2004] 2 Lloyd’s Rep 1 (CA);
Halpern v Halpern [2007] 2 All ER (Comm) 330 (CA); and Musawi v RE International (UK) Ltd [2008]
1 All ER (Comm) 607 (David Richards J).

94 See COM(2005) 650 final.
95 See also, on the enforcement of foreign arbitral awards under the New York Convention (1958),

Deutsche Schachtbau- und Tiefbohrgesellschaft v Ras Al Khaimah National Oil Co [1990] AC 295.
96 See Halpern v Halpern [2007] 2 All ER (Comm) 330 (CA), at paras 37–8; and Musawi v RE

International (UK) Ltd [2008] 1 All ER (Comm) 607, where David Richards J enforced an English
award which, as required by the arbitration agreement, had determined the dispute in accordance with
Shia Sharia law.

97 See Mayer and Heuzé, at paras 702 and 704.



It also seems clear that under the Rome I Regulation parties are limited, in choosing the

proper law, to the laws of countries which exist at the time of the choice. On the other hand,

they cannot limit their choice to the content of a law as it exists at the time of contracting or

on some other specified date, but must accept subsequent changes in its substantive rules

which the chosen law makes applicable to existing contracts, except insofar as such retroac-

tive effects may infringe a stringent public policy of the forum.98 Thus parties cannot validly

choose ancient Roman law, as disclosed in Justinian’s Digest. Nor can they effectively choose

French law as it stands at the date of contracting. Probably, in the last-mentioned case, the

reference to the date will be disregarded, and the clause will then operate as a normal choice

of French law.99

Moreover, since Article 3 of the Regulation refers to a choice by the parties, it seems prob-

able that the parties cannot confer on one of them a unilateral power subsequently to desig-

nate the proper law (whether directly or indirectly, for example by fixing the location of a

relevant factor, such as the seat of an arbitration proceeding).100 On the other hand, there

seems no reason why parties should not be able to subject the identity of the proper law to the

resolution of a contingency over which none of the parties has control.101 Thus, for example,

a contract of loan could validly specify that it is governed by Swiss law, but that if Swiss law

should be altered so as to impose restrictions on the chargeable rate of interest, then German

law should apply instead.

Perhaps the greatest practical problem in connection with express choice concerns clauses

whose meaning is less than clear. Like any contractual term, a choice-of-law clause may be

void for uncertainty. This result will arise if the forum finds itself unable to ascribe to the

clause any definite meaning identifying a particular law as the proper law. In such a case, the

clause will probably have the effect under the Regulation of eliminating the possibility of an

implied choice, and making operative the tests of the characteristic performer’s residence and

the closest connection under Article 4. It is now clear from the decision of the English Court

of Appeal in Centrax v Citibank102 that under the Regulation the forum applies the principles

of contractual interpretation contained in its own internal law in determining the meaning (or

lack of any discernible meaning) of an ambiguous choice-of-law clause.
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98 See R v International Trustee [1937] AC 500, where the House of Lords gave effect to
American legislation adopted in 1933, invalidating gold clauses contained in contracts concluded in
1917; Dicey, Morris and Collins, 14th edition, at para 32-082; and Mayer and Heuzé, at para 708.

99 See also Mayer and Heuzé, at para 708, who accept that this would normally be the result, but
envisage that in exceptional circumstances a stabilisation provision could prevent the clause from oper-
ating as a valid choice of the proper law.

100 Similarly, a unilateral option was not permissible under the traditional English law. See The
Armar [1981] 1 WLR 207 (CA); The Iran Vojdan [1984] 2 Lloyd’s Rep 380 (Bingham J); The Stolt
Marmaro [1985] 2 Lloyd’s Rep 428 (CA); The Star Texas [1993] 2 Lloyd’s Rep 445 (CA); Sonatrach
Petroleum Corp v Ferrell International Ltd [2002] 1 All ER (Comm) 627 (Colman J); Lexington
Insurance v AGF Insurance [2009] UKHL 40 (HL); and Dicey, Morris and Collins, at para 32-086. Cf.
Du Pont de Nemours v Agnew [1987] 2 Lloyd’s Rep 585 (CA); King v Brandywine Reinsurance Co
[2004] Lloyd’s Rep. IR 554 (Colman J), reversed [2005] 1 Lloyd’s Rep 655 (CA); and Dicey, Morris
and Collins, at para 32-087.

101 See The Mariannina [1983] 1 Lloyd’s Rep 12 (CA); CGU International Insurance v Szabo
[2002] 1 All ER (Comm) 83 (Toulson J); and Dicey, Morris and Collins, at para 32-087.

102 [1999] 1 All ER (Comm) 557 (CA).



The problem of ambiguity and possible uncertainty is illustrated by the decision of the

House of Lords under the traditional English law in Co Tunisienne de Navigation v Co

d’Armement Maritime,103 which involved a tonnage contract between a French carrier and a

Tunisian shipper for the carriage of a quantity of oil between two Tunisian ports by several

voyages over a period of months in ships owned, controlled or chartered by the carrier. The

contract was expressed on a standard form designed for a voyage charterparty, and contained

a clause choosing the law of the flag of the vessel carrying the goods. In the House of Lords,

the majority (which included Lord Diplock), relying on a finding that the parties contem-

plated that the carrier would, at least primarily, use its own ships, which all flew the French

flag, managed to construe the choice-of-law clause as referring to the law of the flag of the

vessels owned by the carrier, and thus to French law. The minority (which included Lord

Wilberforce) felt unable to interpret or rewrite the clause in this way, and concluded that it

was void for uncertainty.

The last phrase of Article 3(1) of the Regulation specifies that by their choice the parties

can select the law applicable to the whole or to part only of the contract.104 Thus, perhaps

regrettably, the Regulation permits the parties to choose different proper laws for different

parts of a contract.105 But it seems proper to require that the parts should be logically sever-

able because they relate to distinct transactions. Thus where a contract provides both for a sale

of goods and the supply of technical assistance, severance will be possible between the sale

and the assistance. On the other hand, severance by reference to issues or terms (for example,

as between the validity and effect of exclusion clauses, and all other issues relating to the

contract) should not be permitted.106 In any event, there must be a single law which governs

issues such as frustration which affect the contract as a whole.107

This approach to severance by party choice accords with that adopted by the European

Court in Intercontainer Interfrigo v Balkenende Oosthuizen108 to severance in the absence of

party choice under Article 4 of the Rome Convention 1980. Severance in the absence of party

choice is no longer possible under Article 4 of the Rome I Regulation, but in the context of

Article 4 of the Rome Convention 1980 the European Court ruled that a part of a contract may

be governed by a law other than that applied to the rest of the contract only where the object

of that part is independent in relation to the purpose of the rest of the contract. Even then, each

part of a contract must be made subject to one single law; and, in particular, the rules relat-

ing to the prescription of a right must fall under the same legal system as that applied to the

corresponding obligation.

That severance is usually inadvisable is apparent from the decision of the English Court of

Appeal in Centrax v Citibank,109 which involved a contract for electronic payment services.
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103 [1971] AC 572.
104 This echoes the last phrase of Article 3(1) of the Convention.
105 Such scission of the proper law must be distinguished from the incorporation by express refer-

ence of the terms of an enactment from one country into a contract governed by the law of another coun-
try, so as to remain unaffected by the subsequent repeal or amendment of the enactment in its country
of origin. As to this practice, see Dicey, Morris and Collins, at paras 32-088 to 32-090.

106 See Mayer and Heuzé, at para 710.
107 See Centrax v Citibank [1999] 1 All ER (Comm) 557 (CA); and Dicey, Morris and Collins,  at

paras 32-050 to 32-053.
108 Case C-133/08, [2010] All ER (EC) 1.
109 [1999] 1 All ER (Comm) 557 (CA). See also The Amazonia, [1990] 1 Lloyd’s Rep 236 (CA).



The clause read: ‘This Agreement and all documents, agreements and instruments related to

this Agreement shall be governed by and interpreted according to the laws of the State of New

York, United States of America, provided that any action or dispute between the parties

regarding any Payment Instrument shall be governed by and interpreted according to the laws

of the country or state in which the Drawee of such Payment Instrument is located’. The

customer sued the bank, complaining that the bank had wrongfully debited the customer’s

account in respect of cheques forged by an employee of the customer. The bank was based in

New York, but the cheques were drawn on its London branch, and the customer sought to

invoke the (English) Unfair Contract Terms Act 1977, so as to invalidate terms of the contract

on which the bank was relying in defence. The Court of Appeal applied English principles of

construction to the choice-of-law clause, and by a majority concluded that where, as in the

present action, the dispute raised the interpretation or effect of the contract and went beyond

the validity and effect of the payment instrument, the law of New York was to be applied.

Moreover, as the English Court of Appeal recognised in Shamil Bank of Bahrain v

Beximco Pharmaceuticals,110 it is not open to parties to designate two different laws as simul-

taneously governing the whole contract. Thus where a financing agreement specified that

‘subject to the principles of Glorious Sharia’a, this agreement shall be governed by and

construed in accordance with the laws of England,’ the reference to Islamic law was

construed as merely decorative and therefore ignored. Similarly in Halpern v Halpern,111 the

Court of Appeal ruled that an express choice of a religious law would not render the contract

unenforceable, but would be ignored for the purposes of identifying the proper law. It also

indicated that severance of the proper law in respect of part of a contract is possible only with

regard to the interpretation of the severed part, and that matters such as mistake or repudia-

tion, which affect the contract as a whole, are governed by the proper law of the contract as

a whole.

By Article 3(5) of the Regulation,112 the existence and validity of the consent of the parties

to a choice-of-law clause must be determined in accordance with the same provisions,

contained in Articles 10, 11 and 13, as apply to their consent to other contractual terms. This

applies to such issues as offer and acceptance; misrepresentation or undue pressure;113 formal

validity; and individual capacity.

THE PROPER LAW – IMPLIED CHOICE

In the absence of an express choice, Article 3 of the Rome I Regulation directs the court to

consider next whether an implied choice of law by the parties can be discovered. It is suffi-

cient under Article 3(1) that the parties’ choice, though not expressed in the contract, is

‘clearly demonstrated by the terms of the contract or the circumstances of the case’. This

wording differs slightly from Article 3(1) of the Rome Convention 1980, which required the

Contracts 305

110 [2004] 2 Lloyd’s Rep 1 (CA).
111 [2007] 2 All ER (Comm) 330 (CA).
112 This echoes Article 3(4) of the Convention.
113 On economic pressure, such as the blacking of a vessel in the context of a labour dispute, see

The Rickmers Tianjin AD 2007 No 2, decided by the Swedish Labour Court, and discussed by Carolina
Saf, (2007) 9 Swiss Yearbook of Private International Law 481.



choice to be ‘demonstrated with reasonable certainty by the terms of the contract or the

circumstances of the case’.114 It is possible that the verbal alteration may be designed to

inhibit slightly the discovery of an implied choice.

The Regulation (like the Convention) agrees with the traditional English law in its post-

war phase115 in adopting a fairly restrictive approach to the discovery of an implied choice.

Some factor which supplies a clear indication in favour of a particular law, as being evidently

much more suitable to achieve the purposes of the parties in entering into the contract, is

necessary. Otherwise the court should accept that no choice, express or implied, has been

made by the parties, and should proceed to apply the default rules laid down by Article 4.116

The factors which may amount to a clear indication, warranting the recognition of an implied

choice, cannot be definitively listed, but it is in principle unlikely that a sufficiently strong indi-

cation will have escaped attention up to the present date. English case-law prior to the

Convention indicates that the clearest possible indication arises where, as matters stand at the

time of contracting, one connected law upholds the validity of the contract and all its terms,

while another connected law would have total or partial invalidating effect.117 In such circum-

stances, a choice of the validating law is necessary to give effect to the contract as concluded.

A similar situation arises where one connected law is familiar with the relevant type of contract,

and contains well-established detailed rules for interpreting and supplementing its express

terms, while the content of another connected law in relation to such contracts, as matters stand

at the time of contracting, is a matter for the broadest speculation.118 In such circumstances, a

choice of the adequately developed law is necessary to give sufficient certainty to the contract.

Although these factors of validation or adequate supplementary content have not been consid-

ered by English courts since the entry into force of the Rome Convention, there is no reason to

suppose that the Convention or the Regulation has altered the position in these respects.

Another factor which usually amounts to a clear indication of an implied choice of law by

the parties is the inclusion in the contract of a jurisdiction clause, specifying the court which

will be competent to hear disputes relating to the contract. Recital 12 of the Regulation recog-

nises cautiously that an agreement between the parties to confer on one or more courts or

tribunals of a Member State exclusive jurisdiction to determine disputes under the contract

should be one of the factors to be taken into account in determining whether a choice of law

has been clearly demonstrated.119 The English case-law accepts, much more emphatically,
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114 In the French text, both the Regulation and the Convention require a choice which results ‘de
façon certaine des dispositions du contrat ou des circonstances de la cause’.

115 See especially Bonython v Australia [1951] AC 201; Re United Railways of Havana [1961]
AC 1007; and Amin Rasheed v Kuwait Insurance Co [1984] 1 AC 50.

116 Cf. Zebrarise Ltd v de Nieffe [2005] 1 Lloyd’s Rep 154, where Judge Havelock-Allan QC
inferred under common law principles a choice of English law in respect of a loan agreed on in
Switzerland by an English solicitor resident in Belgium to an English resident in connection with a
purchase of Irish land.

117 See Peninsular Line v Shand (1865) 16 ER 103; Re Missouri Steamship Co (1889) 42 ChD
321; Hamlyn v Talisker Distillery [1894] AC 202; Spurrier v La Cloche [1902] AC 445; Sayers v
International Drilling [1971] 3 All ER 163; Coast Lines v Hudig & Veder [1972] 2 QB 34; and Co
Tunisienne de Navigation v Co d’Armement Maritime [1971] AC 572, per Lord Wilberforce at 598.

118 See Amin Rasheed v Kuwait Insurance Co [1984] 1 AC 50.
119 It may be considered disappointing that this is the only provision in the Regulation which

offers any explicit guidance as to the factors from which an implied choice may properly be discovered.



that a jurisdiction clause normally implies a choice of the substantive law of the country

whose court is chosen.120 The same applies to an arbitration clause if the arbitral tribunal

designated is one which, as is generally known, will usually apply a particular substantive

law.121 The rationale is that dispute resolution is simplified if the chosen forum applies the

law with which it is most familiar, and (where relevant) that a choice of a neutral forum (in

a country where neither party is resident) is designed also to render applicable a neutral law.

But a jurisdiction or arbitration clause will be outweighed by the factor of validity, where the

law of the chosen forum would invalidate a contract which would be valid under another

connected law.122

In some circumstances, the use of a standard form not containing a forum clause may be

an important indication in favour of an implied choice of the law of the country of origin of

the form, at least if one of the parties is resident in that country and the other contracts through

a broker there.123 Thus there may be an implied choice of English law in a reinsurance

contract, where the contract is made between an English insurer and a Swiss reinsurer, it

covers part of the risk, it is concluded in the context of a London market placement involv-

ing English reinsurers, and it uses English forms incorporating London market wording reso-

nant of English law.124

Another factor capable of amounting to a clear indication of an implied choice may arise

from the connection between several related contracts. Where, as a matter of commercial real-

ity, related contracts need to be governed by the same law if their purpose is to be achieved,

an implied choice to that effect may be discovered. This is most obviously the case with

regard to a guarantee in the strictest sense, involving an intention that the guarantor should
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120 See The Komninos S [1991] 1 Lloyd’s Rep 370, decided under the traditional English law; and
Marubeni v Mongolian Government [2002] 2 All ER (Comm) 873 (Aikens J), decided under the Rome
Convention 1980. See also King v Brandywine Reinsurance Co [2005] 1 Lloyd’s Rep 655 (CA).

121 See Co Tunisienne de Navigation v Co d’Armement Maritime [1971] AC 572, decided under
the traditional English law; and Egon Oldendorff v Libera Corp [1995] 2 Lloyd’s Rep 64 (Mance J) and
[1996] 1 Lloyd’s Rep 380 (Clarke J), confirming that the Convention had not altered the position. See
also King v Brandywine Reinsurance Co [2005] 1 Lloyd’s Rep 655 (CA). But no implication as to the
proper law can be drawn from a clause under which the place of arbitration is to be chosen by one of
the parties; see The Star Texas [1993] 2 Lloyd’s Rep 445 (CA).

122 See Co Tunisienne de Navigation v Co d’Armement Maritime [1971] AC 572, per Lord
Wilberforce at 598.

123 See Tiernan v Magen Insurance [2000] ILPr 517 (Longmore J), Tonicstar v American Home
Assurance [2004] EWHC 1234 (Morison J), Munchener Ruckverischerungs Gesellschaft v
Commonwealth Insurance Co [2004] EWHC 914 (Comm) (Morison J), and Tryg Baltica v Boston
Compania De Seguros [2004] EWHC 1186 (Cooke J), in all of which the implied choice accorded with
the result of applying the presumption in favour of the reinsurer’s residence under Article 4(2). See also
Miller v Whitworth [1970] AC 583; and Wasa International Insurance v Lexington Insurance [2008] 1
All ER (Comm) 286 (Simon J), affirmed sub nom. Lexington Insurance v AGF Insurance [2009] UKHL
40 (HL).

124 See Gard Marine v Tunnicliffe [2009] EWHC 2388 (Comm) (Hamblen J). See also Travelers
Casualty v Sun Life [2006] All ER (D) 26 (Nov), where Christopher Clarke J held that Ontario law was
applicable (by implied choice or closest connection) to an insurance in favour of an Ontario insured and
its subsidiaries, which had been negotiated between an Ontario broker and a New York office of the
leading insurer, the wording of which had been reviewed by the insured’s lawyers in Ontario and New
York, and under which 40% of the risk was subscribed by Ontario insurers, although the leading insurer
was English and 60% of the risk was subscribed by English insurers.



assume a secondary obligation identical to the primary obligation of the main debtor. Thus

the guarantee obligation will be governed by the law which governs the obligation guaran-

teed.125 Somewhat similarly, all obligations arising from a letter of credit (between the bene-

ficiary and the issuing bank; between the beneficiary and the correspondent bank; and

between the two banks) will normally be governed by a single law, that of the country in

which is situated the banking establishment at which the documents are to be presented and

through which the letter is payable.126 On the same basis, a counter-undertaking given by one

bank will be governed by the law which governs the performance bond given by another bank

at the former’s request.127 Similarly, the need for a single law to govern a group insurance

policy, under which worldwide cover is provided to a parent company and its subsidiaries,

may indicate an implied choice of the law of the country in which both the insurer and the

leading policy-holder were resident and the contract was negotiated and concluded.128 Again

a commission agreement relating to the sale of a vessel which is in course of construction may

be impliedly subjected to the law which had been expressly chosen to govern the shipbuild-

ing contract between the same parties.129 Moreover, weight may be sometimes attached to the

fact that a contract is one of a group of similar contracts between one party (for example, as

employer or principal) and numerous others (for example, as employees or agents), with the

result that all such contracts may be governed by the law of the residence of the party

common to all the similar contracts.130

The relation between connected contracts must not, however, be given a weight beyond

the needs of the commercial situation. Thus a letter of credit or a performance bond will not

be affected by the law governing the underlying supply contract.131 Similarly, in the case of

reinsurance, although the risk covered will usually be the same as that covered by the primary

insurance contract, the law governing the reinsurance contract will not be influenced by that

chosen in or otherwise governing the primary insurance contract.132
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125 See Bank of Scotland v Butcher [1998] EWCA Civ 1306, holding that a guarantee by an
English and a Scottish director of a Scottish company of the company’s liabilities to a Scottish bank was
governed by Scottish law. See also Broken Hill Pty v Xenakis [1982] 2 Lloyd’s Rep 304.

126 See Bank of Baroda v Vysya Bank [1994] 2 Lloyd’s Rep 87 (Mance J); Attock Cement v
Romanian Bank for Foreign Trade [1989] 1 WLR 1147 (CA); BCCHK v Sonali Bank [1995] 1 Lloyd’s
Rep 22 (Cresswell J); Chailease Finance Corp v Credit Agrocole Indosuez [2000] 1 Lloyd’s Rep 348
(CA); and Marconi Communications v Pan Indonesia Bank [2005] EWCA Civ 422 (CA), affirming
[2004] 1 Lloyd’s Rep 594 (David Steel J). Although this case-law relies on Article 4(5) to achieve the
necessary unity, it may be thought that the use of implied choice under Article 3 would be more appro-
priate.

127 See Wahda Bank v Arab Bank [1996] 1 Lloyd’s Rep 470 (CA).
128 See American Motorists Insurance v Cellstar [2003] ILPr 22 (CA).
129 See Lurssen v Halle [2009] EWHC 2607 (Comm) (Simon J).
130 See Sayers v International Drilling [1971] 3 All ER 163 (CA), and Mercury Publicity v Loerke

[1993] ILPr 142 (CA).
131 See cases cited in notes 126 and 127 above. See also Raiffeisen Zentralbank v National Bank

of Greece [1999] 1 Lloyd’s Rep 408 (Tuckey J), where an agreement between banks for the further
financing of a shipbuilding project was regarded an autonomous agreement, independent of the
surrounding transactions.

132 See Gan Insurance v Tai Ping Insurance [1999] Lloyd’s Rep 472 (CA). See similarly Dornoch
Ltd v Mauritius Union Assurance Co Ltd [2006] 2 Lloyd’s Rep 475 (CA), dealing with associated rein-
surance contracts.



In any event, as the Court of Appeal recognised in Samcrete v Land Rover,133 a choice

otherwise implied may be negated by the negotiations leading to the contract, as where a

guarantor deletes from the form proffered by the other party a clause expressly choosing the

same law as governs the main contract under which the obligation guaranteed arises.

THE PROPER LAW – CLOSEST CONNECTION

In the absence of any valid express or implied choice by the parties, the proper law of a

contract is in most cases determined in accordance with the default rules laid down by

Articles 4 and 5 of the Rome I Regulation.

Article 4 of the Regulation provides:

1. To the extent that the law applicable to the contract has not been chosen in accordance with Article
3 and without prejudice to Articles 5 to 8, the law governing the contract shall be determined as
follows:

(a) a contract for the sale of goods shall be governed by the law of the country where the seller has
his habitual residence;
(b) a contract for the provision of services shall be governed by the law of the country where the
service provider has his habitual residence;
(c) a contract relating to a right in rem in immovable property or to a tenancy of immovable prop-
erty shall be governed by the law of the country where the property is situated;
(d) notwithstanding point (c), a tenancy of immovable property concluded for temporary private use
for a period of no more than six consecutive months shall be governed by the law of the country
where the landlord has his habitual residence, provided that the tenant is a natural person and has his
habitual residence in the same country;
(e) a franchise contract shall be governed by the law of the country where the franchisee has his
habitual residence;
(f) a distribution contract shall be governed by the law of the country where the distributor has his
habitual residence;
(g) a contract for the sale of goods by auction shall be governed by the law of the country where the
auction takes place, if such a place can be determined;
(h) a contract concluded within a multilateral system which brings together or facilitates the bring-
ing together of multiple third-party buying and selling interests in financial instruments, as defined
by Article 4(1), point (17) of Directive 2004/39/EC, in accordance with non-discretionary rules and
governed by a single law, shall be governed by that law.

2. Where the contract is not covered by paragraph 1 or where the elements of the contract would be
covered by more than one of points (a) to (h) of paragraph 1, the contract shall be governed by the
law of the country where the party required to effect the characteristic performance of the contract
has his habitual residence.
3. Where it is clear from all the circumstances of the case that the contract is manifestly more closely
connected with a country other than that indicated in paragraphs 1 or 2, the law of that other coun-
try shall apply.
4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the contract shall
be governed by the law of the country with which it is most closely connected.
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Article 5 of the Regulation deals with contracts of carriage. As regards contracts for the

carriage of goods,134 Article 5(1) and (3) provides:

1. To the extent that the law applicable to a contract for the carriage of goods has not been chosen
in accordance with Article 3, the law applicable shall be the law of the country of habitual residence
of the carrier, provided that the place of receipt or the place of delivery or the habitual residence of
the consignor is also situated in that country. If those requirements are not met, the law of the coun-
try where the place of delivery as agreed by the parties is situated shall apply.
3. Where it is clear from all the circumstances of the case that the contract, in the absence of a choice
of law, is manifestly more closely connected with a country other than that indicated in paragraphs
1 or 2, the law of that other country shall apply.

These provisions replace Article 4 of the Rome Convention 1980, which provides:

1. To the extent that the law applicable to the contract has not been chosen in accordance with Article
3, the contract shall be governed by the law of the country with which it is most closely connected.
Nevertheless, a severable part of the contract which has a closer connection with another country
may by way of exception be governed by the law of that other country.
2. Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the contract is
most closely connected with the country where the party who is to effect the performance which is
characteristic of the contract has, at the time of conclusion of the contract, his habitual residence, or,
in the case of a body corporate or unincorporate, its central administration. However, if the contract
is entered into in the course of that party’s trade or profession, that country shall be the country in
which the principal place of business is situated or, where under the terms of the contract the perfor-
mance is to be effected through a place of business other than the principal place of business, the
country in which that other place of business is situated.
3. Notwithstanding the provisions of paragraph 2 of this Article, to the extent that the subject matter
of the contract is a right in immovable property or a right to use immovable property it shall be
presumed that the contract is most closely connected with the country where the immovable prop-
erty is situated.
4. A contract for the carriage of goods shall not be subject to the presumption in paragraph 2. In such
a contract if the country in which, at the time the contract is concluded, the carrier has his principal
place of business is also the country in which the place of loading or the place of discharge or the
principal place of business of the consignor is situated, it shall be presumed that the contract is most
closely connected with that country. In applying this paragraph single voyage charter-parties and
other contracts the main purpose of which is the carriage of goods shall be treated as contracts for
the carriage of goods.
5. Paragraph 2 shall not apply if the characteristic performance cannot be determined, and the
presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the circumstances as a
whole that the contract is more closely connected with another country.

It is evident that in this respect the provisions of the Regulation have been drafted much

more elaborately than those of the Convention. But the differences are essentially in matters

of detail. Both the Regulation and the Convention provide in substance for a rebuttable

presumption, in most cases in favour of the residence of the characteristic performer, which

may be displaced by establishing clearly a closer connection with another country.
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134 Article 5(2) deals with contracts for the carriage of passengers. See pp. 355–6 below.



The Main Presumption

The main effect of Article 4 of the Rome I Regulation is to provide in most cases135 for a

rebuttable presumption in favour of the law of the characteristic performer’s residence, which

may be displaced by establishing clearly a closer connection with another country. Thus

Article 4(2) refers to the law of the country where the party required to effect the character-

istic performance of the contract has his habitual residence, and the function of Article

4(1)(a)–(b) and (e)–(f) is to indicate the party who counts as the characteristic performer in

the case of certain types of contract.136

A similar presumption existed under Article 4 of the Rome Convention 1980.137 The

Convention did not attempt to define the concept of characteristic performance, but it was

clear from the Giuliano and Lagarde Report138 that it was the supply of goods or services,

rather than the receipt of or payment for them, which constituted the characteristic perfor-

mance referred to by Article 4(2) of the Convention. Thus the presumption amounted to a

preference for the law of the seller or other supplier’s country.139
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135 The presumption in favour of the law of the characteristic performer’s residence does not apply
to: certain contracts involving land, for which Article 4(1)(c) provides a presumption in favour of the
lex situs; auction sales, for which Article 4(1)(g) provides a presumption in favour of the location of the
auction; contracts concluded within a market in financial instruments, for which Article 4(1)(h) provides
a presumption in favour of the law which governs the relevant market; contracts of carriage of goods,
for which Article 5(1) provides a more limited presumption in favour of the carrier’s residence;
contracts for the carriage of passengers, for which Article 5(2) provides a limited presumption in favour
of the passenger’s residence; certain consumer contracts, which are governed by Article 6; insurance
contracts covering mass risks, for which Article 7(3) provides a presumption in favour of the location
of the risk; and contracts of employment, which are governed by Article 8.

136 Recital 19 explains that where there has been no choice of law, the applicable law should be
determined in accordance with the rule specified for the particular type of contract. Where the contract
cannot be categorised as being one of the specified types or where its elements fall within more than
one of the specified types, it should be governed by the law of the country where the party required to
effect the characteristic performance of the contract has his habitual residence. In the case of a contract
consisting of a bundle of rights and obligations capable of being categorised as falling within more than
one of the specified types of contract, the characteristic performance of the contract should be deter-
mined having regard to its centre of gravity.

137 In Samcrete v Land Rover [2001] EWCA Civ 2019, Potter LJ explained that, while the struc-
ture of Article 4 of the Convention might have suggested a three-stage exercise by the court in approach-
ing the problem of determining the applicable law in the absence of choice, in reality Article 4(1) merely
introduced the concept of closest connection before indicating the process of reasoning to be applied in
determining it. Accordingly, the application of Article 4 involved essentially a two-stage process: first,
under Article 4(2), to identify the characteristic performance of the contract and the country of the party
who is to effect it, and then to ascertain what factors, if any, might lead the court to disregard the
presumption under Article 4(5). Moreover, in the latter respect, the burden of proof lay on the party who
asserted that the presumption in Article 4(2) should be disregarded.

138 At p. 20.
139 The presumption in favour of the characteristic performer’s residence substantially accords

with the trend in the traditional English law of preferring the law of the common residence of the parties
to that of the principal place of performance. See Jacobs Marcus v Credit Lyonnais (1884) 12 QBD 589;
and Zivnostenska Bank v Frankman [1950] AC 57. On the other hand, where the parties resided in
different countries, the traditional English law tended to prefer the place of principal performance,
rather than the residence of the principal or characteristic performer. See R v International Trustee
[1937] AC 500; Re United Railways of Havana [1961] AC 1007; and Power Curber v National Bank



The rationale for Article 4 of the Regulation, as laconically explained by Recital 16, is that,

to contribute to the general objective of the Regulation, legal certainty in the European judi-

cial area, the conflict rules should be highly foreseeable; but the courts should retain a degree

of discretion to determine the law that is most closely connected to the situation. A fuller

explanation may be that a narrow doctrine of implied choice, as provided by Article 3, takes

care of situations where one of the connected laws is clearly more suitable for use in inter-

preting and supplementing the terms of the contract. Thus Article 4 deals with cases where

there is usually no strong reason of justice or convenience for applying any given law rather

than another.140 In such cases, there is merit in the certainty and predictability which can arise

from a strong presumption in favour of the law of the supplier’s residence.

Indeed, it may be wondered why the Regulation does not more vigorously pursue its aim

of certainty and foreseeability, by eliminating the possibility of displacement in favour of the

law of a clearly more closely connected country, and converting the presumption in favour of

the characteristic performer’s residence into a firm rule (subject of course to an express or

implied choice by the parties under Article 3). Such a strengthening was indeed proposed by

the EC Commission in its Proposal of 15th December 2005,141 but was rejected by the

Parliament and Council, and thus removed from the Regulation as adopted.

The Regulation endeavours to restrict the displacement of the presumption by insisting in

Article 4(3) that it must be ‘clear from all the circumstances of the case that the contract is

manifestly more closely connected with a country other than’ that of the characteristic

performer’s residence. Unfortunately, it fails to indicate any perspective by reference to

which the importance of the various connections (such as the residences of parties, and the

places of negotiation and performance) can be evaluated. In the present writer’s opinion, there

can be no principled basis for such an evaluation, other than in terms of the relative suitabil-

ity of the various connected laws to fulfil the apparent intention of the parties in concluding

the contract. But if from that perspective a clearly preferable solution is identifiable, an

implied choice of the relevant law should be recognised under Article 3.

Identifying the characteristic performer

In the Regulation, the concept of characteristic performance is clarified by Article 4(1)(a)–(b)

and (e)–(f). These sub-paragraphs identify the characteristic performer as: (a) the seller, in the

case of a contract for the sale of goods;142 (b) the service provider, in the case of a contract

for the provision of services;143 (e) the franchisee, in the case of a franchise contract; and (f)
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of Kuwait [1981] 1 WLR 1233. One clear advantage possessed by the reference to the characteristic
performer’s residence is that it avoids difficulties arising from the uncertain or multiple character which
may be possessed by the place of performance. See Bonython v Australia [1951] AC 201.

140 The protection of weaker parties is not a concern of Article 4, but of other provisions, such as
Articles 5(2), 6, 7(3) and 8.

141 See COM(2005) 650 final.
142 But Article 4(1)(g) makes an exception in the case of a contract for the sale of goods by

auction. Then the presumption is in favour of the law of the country where the auction takes place, if
such a place can be determined.

143 Recital 17 to the Rome I Regulation indicates that for the purpose of Article 4 the concepts of
sale of goods and provision of services should be interpreted in the same way as under Article 5 of the
Brussels I Regulation, except that for the present purpose these concepts exclude franchise and distrib-
ution contracts, since they are the subject of specific rules.



the distributor, in the case of a distribution contract.144 Similarly, Article 7(2) identifies the

characteristic performer as the insurer, in the case of an insurance contract covering a large

risk. In the case of an option to purchase, it is the seller who counts as the characteristic

performer.145

The reference by Article 4(1)(b) of the Regulation to the service provider’s residence

confirms a line of English decisions under the Convention which have referred a contract for

a bank account to the law of the country in which the branch at which the account is kept is

situated, since the characteristic performance, repayment of the sum deposited, is to be

effected through that branch;146 a contract whereby an insurance broker is instructed to

arrange insurance to the law of the country in which the broker carries on business;147 a

contract under which an architect is to design a building to the law of the architect’s resi-

dence;148 a contract to provide new ongoing multimedia video content for a specified period

to the law of the provider’s residence;149 and a reinsurance contract to the law of the rein-
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144 Article 4(1)(f) of the Regulation overrules the decision of the English Court of Appeal in Print
Concept v GEW [2001] ECC 36 that in the case of a distribution agreement, it was the manufacturer’s
obligation to supply the goods, rather than the distributor’s obligation to promote them, which consti-
tuted the characteristic performance under the Convention, so that Article 4(2) pointed to the law of the
manufacturer’s residence.

The Regulation as adopted does not contain any specific provision identifying the characteristic
performer in the case of a contract relating to intellectual or industrial property rights. Article 4(1)(f) of
the Commission’s Proposal of 15th December 2005 indicated that in such a case the transferor or
assignor of the rights would be the characteristic performer. In Case C-533/07: Falco and Rabitsch v
Weller-Lindhorst [2009] ECR I-3327, Trstenjak AG opined (at paras 67–9) that a contract for the licens-
ing of an intellectual property right (such as a copyright) does not count as a contract for the provision
of services within Article 4(1)(b) of the Rome I Regulation; but the European Court confined its atten-
tion to the Brussels I Regulation.

145 See Standard Bank v Agrinvest [2007] EWHC 2595 (Comm) (Teare J).
146 See Sierra Leone Telecommunications v Barclays Bank [1998] 2 All ER 821 (Cresswell J); and

Walsh v National Irish Bank [2007] IEHC 325 (McKechnie J). See also Raiffeisen Zentralbank v
National Bank of Greece [1999] 1 Lloyd’s Rep 408 (Tuckey J), which involved an agreement between
banks whereby, in order to enable one bank to provide additional finance for a shipbuilding project, the
other bank undertook to divert to the bank providing the additional finance the stage payments which it
was already bound to make to the building purchaser. It was held that the obligation to divert the
payments constituted the characteristic obligation, so that Article 4(2) of the Convention pointed to the
law of the residence of the bank which undertook to divert.

147 See HIB v Guardian Insurance [1997] 1 Lloyd’s Rep 412 (Longmore J). See also Albon v Naza
Motor Trading [2007] 2 All ER 719, where Lightman J held that the agent was the characteristic
performer of contracts of agency in respect of the sale or acquisition of cars; and Sharab v Prince Al-
Waleed Bin Takak Bin Abdul-Aziz Al-Saud [2008] All ER (D) 16 (Aug), where, in the context of a
contract of agency in respect of the sale of an aircraft, Powell QC held that, in the case of an agency
contract, the characteristic performance is that of the agent.

The Regulation as adopted contains no specific provision on contracts of agency. Cf. Article 7(1) of
the Commission’s Proposal of 15th December 2005, which specified that, in the absence of a choice
under Article 3, a contract between principal and agent would be governed by the law of the country in
which the agent had his habitual residence, unless the agent exercised or was to exercise his main activ-
ity in the country in which the principal had his habitual residence, in which case the law of that coun-
try applied.

148 See Latchin v General Mediterranean Holidays [2002] CLC 330 (Andrew Smith J).
149 See Pablo Star Ltd v Emirates Integrated Telecommunications Co [2009] EWCA Civ 1044.



surer’s residence.150 On the other hand, Article 4(1)(b) of the Regulation appears to overrule

some English decisions under the Convention which have ruled that, in the case of a unilat-

eral contract for services (such as a promise to pay a fee and/or expenses if certain services

are rendered, without a reciprocal promise to provide the services), it is the party who

promises to pay, and not the service provider, who counts as the characteristic performer.151

Another English ruling under the Convention which appears to remain applicable under

the Regulation is that, in the case of a contract whereby money is invested in a company,

whether by the issue of shares or by way of loan, the characteristic performance is the issue

of the shares or the repayment of the loan.152 As to loans in general, it has been held in

England that it is the borrower who counts as the characteristic performer,153 but in Scotland

that it is the lender who counts as the characteristic performer.154 A further possibility is to

look to the residence of the lender where it is a bank or similar institution, on the basis that

lending then counts as a financial service, but to the residence of the borrower in other cases,

on the ground that repayment of the principal money is then the characteristic performance.

It is greatly to be regretted that the Regulation fails explicitly to resolve this conundrum.

Unlike the Convention,155 the Regulation does not provide for severance between parts of

a contract in the absence of an express or implied choice by the parties. Instead, by Article

4(2) of the Regulation, where the elements of the contract would be covered by more than one

of the sub-paragraphs of Article 4(1), the contract is governed by the law of the characteris-

tic performer’s habitual residence. Recital 19 explains that, in the case of a contract consist-

ing of a bundle of rights and obligations capable of being categorised as falling within more

than one of the specified types of contract, the characteristic performance of the contract

should be determined having regard to its centre of gravity. Thus where, for example, the

contract provides for the sale of goods by A to B for a price in cash, and also for the provi-

sion of services by B to A for a monetary consideration, one must (if possible) identify the

characteristic performer by reference to the centre of gravity of the contract. This may not be

an easy task.
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150 See Gan Insurance v Tai Ping Insurance [1999] Lloyd’s Rep 472 (CA); and Tonicstar v
American Home Assurance [2004] EWHC 1234 (Morison J).

151 See Ark Therapeutics v True North Capital [2006] 1 All ER (Comm) 138 (Nigel Teare QC);
and Armstrong International v Deutsche Bank Securities [2003] All ER (D) 195 (Jul) (Judge Reid QC).

152 See Mirchandani v Somaia [2001] WL 239782 (Morritt V-C). But see Article 4(1)(h) of the
Regulation, on contracts concluded within a multilateral market in financial securities.

153 See Tavoulareas v Tsavliris [2006] 1 All ER (Comm) 109 (Andrew Smith J).
154 See Atlantic Telecom GmbH [2004] SLT 1031 (Lord Brodie in the Outer House of the Court

of Session).
155 See the last sentence of Article 4(1) of the Convention, which specified that a severable part

of a contract which had a closer connection with another country could by way of exception be governed
by the law of that other country. In Case C-133/08: Intercontainer Interfrigo v Balkenende Oosthuizen
[2010] All ER (EC) 1, the European Court ruled that, under Article 4 of the Convention, a part of a
contract could be governed by a law other than that applied to the rest of the contract only where the
object of that part was independent in relation to the purpose of the rest of the contract. Even then, each
part of a contract had to be made subject to one single law; and, in particular, the rules relating to the
prescription of a right had to fall under the same legal system as that applied to the corresponding oblig-
ation. See also Bank of Scotland v Butcher [1998] EWCA Civ 1306 (CA); and CGU International
Insurance v Szabo [2002] Lloyd’s Rep IR 196 (Toulson J).



Identifying the relevant residence

Article 4 of the Rome I Regulation refers throughout to the ‘habitual residence’ of the char-

acteristic performer. The concept of habitual residence is defined by Article 19, which

provides:

1. For the purposes of this Regulation, the habitual residence of companies and other bodies, corpo-
rate or unincorporated, shall be the place of central administration.
The habitual residence of a natural person acting in the course of his business activity shall be his
principal place of business.
2. Where the contract is concluded in the course of the operations of a branch, agency or any other
establishment, or if, under the contract, performance is the responsibility of such a branch, agency
or establishment, the place where the branch, agency or any other establishment is located shall be
treated as the place of habitual residence.
3. For the purposes of determining the habitual residence, the relevant point in time shall be the time
of the conclusion of the contract.

Recital 39 explains that, for the sake of legal certainty, there should be a clear definition

of habitual residence, in particular for companies and other bodies, corporate or unincorpo-

rated. Unlike Article 60(1) of the Brussels I Regulation, which establishes three criteria, the

conflict rule should proceed on the basis of a single criterion; otherwise the parties would be

unable to foresee the law applicable to their situation.

It will be noticed that no definition is offered of the habitual residence of an individual who

is not acting in the course of his own business.156 As regards companies, the primary refer-

ence by Article 19(1) of the Rome I Regulation to the place of central administration contrasts

with the Rome Convention 1980, where Article 4(2) referred to the principal place of busi-

ness, in the usual case where the contract was entered into in the course of the company’s

trade or profession, and also with the Commission’s Proposal of 15th December 2005, where

Article 18(1) referred to a company’s principal establishment. Thus the Regulation as adopted

appears to connect a company with the place where the board of directors (or equivalent

managerial organ) usually meets, rather than the place from which its most important and

numerous trading transactions with third parties are negotiated.157 This change seems quite

extraordinary.

No doubt the reference in Article 19(2) of the Rome I Regulation to a branch, agency or

other establishment must be construed as equivalent to a secondary establishment under

Article 5(5) of the Brussels I Regulation,158 and as not including a merely electronic presence

in the form of a web-server.159 Article 19(2) of the Rome I Regulation follows Article 4(2)

of the Rome Convention 1980 in referring to the location of the secondary establishment in

cases where, under the contract, performance is the responsibility of the establishment. To

satisfy this proviso, the contract must expressly or impliedly require that the performance

should be effected through the establishment. It is not enough that the parties expected the

contract to be performed through the establishment, if there was no contractual requirement
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156 As to this, see pp. 430–33 below.
157 See pp. 72–4 above.
158 See pp. 109–10 above.
159 See Directive 2000/31 on Electronic Commerce, [2000] OJ L178/1, Recital 19 and Article

2(c).



to that effect.160 But Article 19(2) of the Regulation departs from Article 4(2) of the

Convention in offering an alternative condition, so as to refer to the location of the secondary

establishment in cases where the contract is concluded in the course of the operations of the

establishment. The new condition appears far more sensible, since it is on the establishment

which negotiates the contract that the other party’s attention will normally be focused. One

wonders, however, what solution is envisaged where, for example, the company (possibly a

bank) has its central administration in New York, but it has a branch in London by which the

contract was concluded, and another branch in Paris from which performance of the contract

is required. The safest solution is probably to revert to the place of central administration in

cases where several branches are relevantly involved.

Article 19(3) of the Rome I Regulation specifies that, for the purposes of determining the

habitual residence, the relevant point in time is that of the conclusion of the contract. This

echoes Article 4(2) of the Rome Convention 1980, and accords with the traditional English

rule that connections which come into existence after the conclusion of the contract are irrel-

evant except in support of a (rarely successful) argument that there was a subsequent implied

agreement to vary the proper law.161 It also indicates that a puzzling suggestion in the

Giuliano and Lagarde Report162 that, in determining the country of the closest connection,

account may be taken of factors which supervened after the conclusion of the contract, should

be regarded as ill-considered and erroneous.163

Article 4(4) of the Regulation, echoing Article 4(5) of the Convention, recognises that

there are cases where the characteristic performance cannot be determined, and thus there is

no applicable presumption. In such cases, Article 4(4) of the Regulation subjects the contract

to the law of the country with which it is most closely connected. Recital 21 adds that, in

order to determine the country of closest connection, account should be taken, inter alia, of

whether the contract in question has a very close relationship with another contract or

contracts.

Article 4(4) of the Regulation clearly applies to a contract to exchange guns for butter, or

hotel accommodation for advertising; or, as Mann J held in Apple Corps v Apple

Computer,164 an agreement for the worldwide division of the use of a trade mark in terms of

fields of use (computers and sound recordings). It probably also applies to a contract for the

sale and lease-back of equipment.165 Other cases in which the characteristic performance may

be unclear are contracts between authors and publishers, and contracts for corporate acquisi-

tions.166
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160 See Ennstone Building Products v Stanger [2002] 1 WLR 3059 (CA). See also Iran
Continental Shelf Oil Co v IRI International Corp [2002] EWCA Civ 1024 (CA). Cf. Soc Ammerlaan
Agro Projecten v Soc Les Serres de Cosquerou, decided by the French Court of Cassation on 2nd March
1999.

161 See Co Tunisienne de Navigation v Co d’Armement Maritime [1971] AC 572. Cf. the sugges-
tion of Simon J in Lurssen v Halle [2009] EWHC 2607 (Comm) that it is legitimate to consider the
terms of a later contract between the parties as part of the circumstances of the case in discovering an
implied choice under Article 3(1).

162 At p. 20.
163 See Marconi Communications v Pan Indonesia Bank [2005] EWCA Civ 422 (CA).
164 [2004] ILPr 34.
165 See Young, [1991] LMCLQ 314 at 322–3.
166 See Juenger, (1997) 45 AJCL 195.



Rebutting the presumption

Article 4(3) of the Rome I Regulation specifies that where it is clear from all the circum-

stances of the case that the contract is manifestly more closely connected with a country other

than that indicated in Article 4(1) or (2), the law of that other country shall apply. Recital 20

describes this as an escape clause, and adds that for this purpose account should be taken,

inter alia, of whether the contract in question has a very close relationship with another

contract or contracts.167

The wording of Article 4(3) of the Regulation differs from that of Article 4(5) of the Rome

Convention 1980, which merely provided for the presumptions to be disregarded if it

appeared from the circumstances as a whole that the contract was more closely connected

with another country. In contrast, the Regulation requires the closer connection to be clear

and manifest. Thus a more restrictive approach to the escape clause is envisaged.

Perhaps the most problematic issue in determining the proper law under the Rome

Convention 1980 concerned the strength of the presumption laid down by Article 4(2) in

favour of the law of the characteristic performer’s residence. In Intercontainer Interfrigo v

Balkenende Oosthuizen,168 the European Court ruled that under Article 4(5) of the

Convention the presumption is rebutted where it is clear from the circumstances as a whole

that the contract is more closely connected with another country. The Court rejected the alter-

native view, favoured by Bot AG, that under the Convention the presumption should be

adhered to unless the presumptive country had little real connection with the contract, or the

presumption lacked any genuine connecting value.

Some clarification of the position under the Convention had also emerged from English

and Scottish decisions. Firstly, the reference in Article 4(5) of the Convention to a closer

connection had to be understood in terms of geographical location only, rather than party

intention. Thus the relevant factors were the residences of the parties and the places of perfor-

mance of the various obligations under the contract.169 Secondly, the presumption in Article

4(2) of the Convention could be most easily rebutted in cases where the place of performance

differed from the place of business of the party whose performance was characteristic of the

contract.170 Thirdly, after some confusion, a consensus had emerged that for the presumption

in favour of the characteristic performer’s residence to be displaced, it had to be clearly

shown that the contract had a closer connection with some other country.171 But, despite such
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167 In contrast, the Commission’s Proposal of 15th December 2005 would have converted the
presumptions into firm rules. The test of closest connection would have been eliminated, except in cases
where no presumption was applicable.

168 Case C-133/08, [2010] All ER (EC) 1.
169 See per Hobhouse LJ in Credit Lyonnais v New Hampshire Insurance Co [1997] 2 Lloyd’s

Rep 1 (CA), and per Potter LJ in Samcrete v Land Rover [2001] EWCA Civ 2019 (CA).
170 See per Mance J in Bank of Baroda v Vysya Bank [1994] 2 Lloyd’s Rep 87, and per Potter LJ

in Samcrete v Land Rover [2001] EWCA Civ 2019 (CA). Cf. Caledonia Subsea v Microperi [2003] SC
70 (Inner House).

171 See Definitely Maybe v Marek Lieberberg [2001] 1 WLR 1745 (Morison J); Samcrete v Land
Rover [2001] EWCA Civ 2019 (CA); Ennstone Building Products v Stanger [2002] 1 WLR 3059 (CA);
Iran Continental Shelf Oil Co v IRI International Corp [2002] EWCA Civ 1024 (CA); Caledonia
Subsea v Microperi [2003] SC 70 (Inner House), affirming [2001] SCLR 634 (Lord Hamilton);
Waldwiese Stiftung v Lewis [2004] EWHC 2589 (Ch) (Mann J); Ophthalmic Innovations International
(UK) Ltd v Ophthalmic Innovations International Inc [2004] EWHC 2948 (Lawrence Collins J);



clarification, some uncertainty remained as to what combination of factors would clearly

establish a closer connection.

Since it was obvious that the place of the characteristic performance could differ from the

residence of the characteristic performer, and evident that Article 4(2) of the Convention

deliberately preferred the residence to the place of performance, some further factor was

necessary to displace the presumption. As regards a contract for the sale of goods, in Grant v

Brizard,172 Lord Hamilton held that the fact that the contract was concluded in the context of

a long-term agreement for the exclusive distribution of such goods in the buyer’s country was

not enough to displace the presumption in favour of the law of the seller’s country. On the

other hand, in Ferguson Shipbuilders v Voith Hydro,173 Lord Penrose found it sufficient that

the sale was of a component, to be delivered and then incorporated into a larger machine in

the buyer’s country. In that case, a German company had manufactured in Germany and

delivered in Scotland propeller systems for incorporation in ships under construction by a

Scottish shipbuilding company in Scotland.

In the context of services, preference was ultimately accorded to the place of performance

in Definitely Maybe v Marek Lieberberg,174 where an English company had contracted to

provide a band to perform at concerts in Germany organised by a German company. In

concluding that overall the contract had a closer connection with Germany than with England,

Morison J emphasised that Germany was the place of performance by both parties, where the

band were to perform and the organiser was to make arrangements and provide facilities for

the performance (such as marketing, promotion, security and equipment). Preference was also

given to the place of performance in Albon v Naza Motor Trading,175 where Lightman J held

that South African law applied to a contract of agency between an English agent and a

Malaysian principal in respect of the acquisition of cars in South Africa and their export to

Malaysia.

On the other hand, the presumption was ultimately adhered to in Caledonia Subsea v

Micoperi,176 which involved a contract for diving services to be provided by a Scottish

company to an Italian company in connection with the ‘post trenching’ of a pipeline in

Egyptian waters. The place of the characteristic performance was substantially, but not exclu-

sively, in Egypt, where the actual diving operations took place, but preparatory and supervi-

sory activities took place elsewhere, including in Scotland. Lord Hamilton, whose decision

was subsequently affirmed by the Inner House, explained that the effecting of the character-

istic performance was significantly related to the country where the performer had its princi-

pal place of business, and the multinational character of the operations tended to favour the

certainty of the presumptive country, not least where the alternative was the country of

neither contracting party. The presumption was also adhered to in Latchin v General
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Mediterranean Holidays,177 where the contract was negotiated in England between parties

resident in England, although it was for the design of a building to be erected in Morocco;

and in Ennstone Building Products v Stanger,178 where the contract was between English

companies for advice on a problem concerning a building in Scotland, and the advice was to

be received in England.

The place of performance might be preferred where, as in Kenburn Waste Management v

Bergmann,179 the characteristic obligation was a negative obligation to achieve a result in a

given country. Thus the Court of Appeal (affirming Pumfrey J) applied Article 4(5) of the

Convention so as to hold that an agreement by the German owner of a European patent not

to make threats of infringement actions against the English customers of an English manu-

facturer of competing products was governed by English law. As Pumfrey J had noted, the

contract had no objective connection with the patentee’s German residence as such at all.

In Samcrete v Land Rover,180 an Egyptian parent company had guaranteed the liability of

its subsidiary to pay for products supplied by an English company under a distribution

contract expressly governed by English law, but the negotiations leading to the guarantee

negated any implied choice of the law governing it. The Court of Appeal accepted that, for

the purpose of Article 4(2) of the Convention, the characteristic obligation in the case of a

guarantee was the guarantor’s obligation to pay as promised. But ultimately they found that

a closer connection with England was clearly demonstrated, so that English law applied under

Article 4(5) of the Convention. England was not only the residence of the supplier/payee, but

also the place of payment and the place of delivery of the products supplied.

The Minor Presumptions

There are four types of contract in respect of which Articles 4 and 5 of the Rome I Regulation

exclude the presumption in favour of the characteristic performer’s residence and substitute a

different presumption. These are certain contracts relating to land; sales of goods by auction;

contracts concluded within a multilateral market in financial instruments; and contracts for the

carriage of goods. In all these cases, the special presumption made applicable by Articles 4(1)

and 5(1) remains subject to the usual escape clause, specified by Articles 4(3) and 5(3), in

favour of the law of a country which is clearly and manifestly more closely connected.

Contracts relating to land

Article 4(1)(c) of the Rome I Regulation applies to contracts relating to a proprietary right in

land, or to a tenancy of land, and creates a presumption in favour of the law of the country

where the land is situated. An exception is provided by Article 4(1)(d), in the case of a

tenancy of land which is concluded for temporary private use for a period of no more than six

consecutive months between parties who are habitually resident in the same country. In that

case, the presumption is in favour of the landlord’s habitual residence.
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Article 4(1)(c) of the Regulation resembles Article 4(3) of the Rome Convention 1980, but

Article 4(1)(d) is new. In traditional English law, there was a similar preference for the lex

situs in the case of a contract for the transfer or creation of an interest in land if the parties

were resident in different countries.181 But if the parties resided in the same country, tradi-

tional English law tended to give preference to the law of the common residence rather than

the lex situs.182 It is unclear how far it may now be proper to invoke the escape clause so as

to subject a contract relating to land to the law of the common residence.183

Sales of goods by auction

Article 4(1)(g) of the Regulation applies to contracts for the sale of goods by auction.184 It

introduces a presumption in favour of the law of the country where the auction takes place, if

such a place can be determined. No doubt the saving is designed to take account of the diffi-

culty of identifying the location of an auction which takes place on the Internet. Where the

saving applies, the normal presumption under Article 4(1)(a) in favour of the seller’s resi-

dence becomes applicable.

Contracts concluded within a multilateral market in financial instruments

Article 4(1)(h) of the Rome I Regulation applies to contracts which are concluded within a

multilateral system which brings together or facilitates the bringing together of multiple third-

party buying and selling interests in financial instruments, as defined by Article 4(1)(17) of

EC Directive 2004/39 on Markets in Financial Instruments,185 in accordance with non-discre-

tionary rules and governed by a single law. It provides a presumption in favour of the law

which governs the relevant multilateral system. Recital 18 to the Regulation indicates that

multilateral systems include regulated markets and multilateral trading facilities as referred to

in Article 4 of Directive 2004/39, and that a multilateral system need not involve a central

counterparty.

Financial instruments are elaborately but widely defined by Article 4(1)(17) and Annex I,

Section C, of Directive 2004/39 as the following: (1) transferable securities; (2) money-

market instruments; (3) units in collective investment undertakings; (4) options, futures,

swaps, forward rate agreements and any other derivative contracts relating to securities,

currencies, interest rates or yields, or other derivatives instruments, financial indices or finan-

cial measures which may be settled physically or in cash; (5) options, futures, swaps, forward

rate agreements and any other derivative contracts relating to commodities that must be

settled in cash or may be settled in cash at the option of one of the parties (otherwise than by

reason of a default or other termination event); (6) options, futures, swaps, and any other
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derivative contract relating to commodities that can be physically settled provided that they

are traded on a regulated market and/or a multilateral trading facility; (7) options, futures,

swaps, forwards and any other derivative contracts relating to commodities, that can be phys-

ically settled not otherwise mentioned in paragraph (6) and not being for commercial

purposes, which have the characteristics of other derivative financial instruments, having

regard to whether, inter alia, they are cleared and settled through recognised clearing houses

or are subject to regular margin calls; (8) derivative instruments for the transfer of credit risk;

(9) financial contracts for differences; and (10) options, futures, swaps, forward rate agree-

ments and any other derivative contracts relating to climatic variables, freight rates, emission

allowances or inflation rates or other official economic statistics that must be settled in cash

or may be settled in cash at the option of one of the parties (otherwise than by reason of a

default or other termination event), as well as any other derivative contracts relating to assets,

rights, obligations, indices and measures not otherwise mentioned in Section C, which have

the characteristics of other derivative financial instruments, having regard to whether, inter

alia, they are traded on a regulated market or a multilateral trading facility, are cleared and

settled through recognised clearing houses or are subject to regular margin calls.

Article 4(1)(14) of Directive 2004/39 defines a regulated market as a multilateral system

operated and/or managed by a market operator, which brings together or facilitates the bring-

ing together of multiple third-party buying and selling interests in financial instruments – in

the system and in accordance with its non-discretionary rules – in a way that results in a

contract, in respect of the financial instruments admitted to trading under its rules and/or

systems, and which is authorised and functions regularly and in accordance with the provi-

sions of Title III of the Directive. Article 4(1)(15) of the Directive defines a multilateral trad-

ing facility as a multilateral system, operated by an investment firm or a market operator,

which brings together multiple third-party buying and selling interests in financial instru-

ments – in the system and in accordance with non-discretionary rules – in a way that results

in a contract in accordance with the provisions of Title II of the Directive.

Contracts for the carriage of goods

As regards contracts for the carriage of goods, Article 5(1) of the Regulation provides for a

presumption in favour of the law of the habitual residence of the carrier, provided that either

the place of receipt, or the place of delivery, or the habitual residence of the consignor, is also

situated in that country. If those requirements are not met, there is a presumption in favour of

the law of the country where the place of delivery as agreed by the parties is situated. It seems

clear that delivery refers to the discharge of the goods at the end of the voyage. By Article

5(3), the presumption is displaced where it is clear from all the circumstances of the case that

the contract, in the absence of a choice of law, is manifestly more closely connected with a

country other than that indicated in Article 5(1), and the law of that other country then

applies.

Recital 22 explains that single-voyage charterparties and other contracts whose main

purpose is the carriage of goods should be treated as contracts for the carriage of goods; that

‘consignor’ refers to any person who enters into a contract of carriage with the carrier; and

that ‘the carrier’ refers to the party to the contract who undertakes to carry the goods, whether

or not he performs the carriage himself.

The first limb of Article 5(1) of the Regulation, referring to the carrier’s habitual resi-

dence, supported by an additional factor, accords with Article 4(4) of the Rome Convention
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1980, except that the Convention referred to the principal place of business (rather than the

habitual residence) of the carrier and the consignor. The second limb, referring to the place

of delivery, is new. Under the Convention, no presumption was then applicable, but simply a

direct reference to the closest connection.186

In Intercontainer Interfrigo v Balkenende Oosthuizen,187 which involved a contract for the

hire of railway wagons by a Belgian company to a Dutch company for use in transporting goods

between Amsterdam and Frankfurt, the European Court ruled that Article 5(1) of the Regulation

applies to a charterparty, other than a single-voyage charterparty, only when the main purpose

of the contract is not merely to make available a means of transport, but the actual carriage of

goods. It explained that, in order to ascertain that purpose, it is necessary to take into consider-

ation the objective of the contractual relationship and, consequently, all the obligations of the

party who effects the performance which is characteristic of the contract. In a charterparty, the

owner, who effects such a performance, undertakes as a matter of course to make a means of

transport available to the charterer. However, it is conceivable that the owner’s obligations

relate not merely to making available the means of transport but also to the actual carriage of

goods, and the contract then falls within the scope of Article 5(1) of the Regulation since its

main purpose is the carriage of goods. One may conclude from this ruling that Article 5(1)

applies to a normal time charter of a ship, under which the shipowner retains control of the ship,

employs the crew, and itself carries out the carriage of goods, but not a bareboat charter, under

which the shipowner provides the ship to the charterer, who employs the crew and carries out

the carriage of goods.

In the context of the escape device provided by Article 5(3) in favour of a clearly and

manifestly closer connection, the flag or registration of the vessel involved in a contract for

carriage by sea does not appear to be of much importance.188

PARTICULAR ISSUES

The Rome I Regulation takes pains to make clear that most issues relating to a contract are

usually governed by its proper law. Thus Articles 10–12 and 18 of the Regulation provide for

the application of the proper law to questions of formation; essential validity; formal valid-

ity; interpretation; performance; remedies; discharge; time-limitation; the consequences of

nullity; presumptions and the burden of proof; and modes of proof.189
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On the other hand, the Regulation also makes provision in certain circumstances for the

application of a law other than the proper law to questions of formation;190 essential valid-

ity;191 formal validity;192 remedies;193 the manner of performance;194 individual capacity;195

and modes of proof.196 Moreover, as well as making a classic saving for the exclusion of

foreign law which conflicts with the forum’s stringent public policy,197 it permits respect to

be accorded to overriding interests asserted by the lex fori or by the law of the place of perfor-

mance.198

Interpretation, Performance and Discharge

By Article 12(1)(a), (b) and (d) of the Rome I Regulation,199 interpretation, performance, and

discharge (the various ways of extinguishing obligations) are expressly included among the

issues governed by the proper law. Article 18(1) adds that the proper law applies to the extent

that, in matters of contractual obligations, it contains rules which raise presumptions of law

or determine the burden of proof.200

Interpretation includes the resolution of ambiguities in an express term of a contract; for

example, where a contract specifies the money of account (in which a debt is measured) by

means of a name (such as dollars) which is capable of referring to the currencies of several

countries,201 or as regards the scope of the risk insured by an insurance contract.202 It also

includes supplementation by means of rules which resolve issues on which the express terms

of the contract are silent; for example, as to the respective obligations of the parties to a

contract of sale in relation to the obtaining of any necessary export licence.203 Moreover,

where two agreements are governed by the same proper law, it is for that law to determine,

as a matter of interpretation, whether they should be treated as a single agreement.204

As regards performance, Article 12(2) of the Regulation205 adds a minor exception that, in

relation to the manner of performance and the steps to be taken in the event of defective

performance, regard must be had to the law of the country in which performance takes place.

This seems to reflect Lord Wright’s remark in Mount Albert BC v Australasian Assurance
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Soc206 that the law of the place of performance may regulate the minor details of perfor-

mance, but not so as to affect the substance of the obligation. Article 12(2) no doubt applies

to such issues as the scope of normal business hours, within which delivery should be effected

under a contract of sale;207 and probably to whether, where a contractual debt is expressed in

a currency other than that of the place of payment, the debtor has the option (in the absence

of an express agreement to the contrary) of paying by means of local currency of equivalent

value, instead of paying in the currency of account itself.208 It also ensures that a sea-carrier

is able to comply with a requirement under the law of the country of discharge that a bill of

lading should after presentation be returned to the customs agent, marked if necessary to

show that delivery has been made.209

Discharge includes the extinction or reduction of obligations by supervening legislation

(for example, abrogating gold-value clauses; reducing the rate of interest payable; or impos-

ing a moratorium on payments);210 and their frustration as a result of supervening factual

difficulties in their performance.211 But in England, it has long been recognised that a strin-

gent public policy may displace a foreign proper law if it insists on a performance which has

been prohibited at the place of performance under criminal penalty,212 and this situation is

now specifically addressed by Article 9(3) of the Regulation.213 In England the forum’s strin-

gent public policy may also be invoked to displace foreign rules as to the effect on existing

contracts of the outbreak of a war involving the United Kingdom.214

Essential Validity and Formation

Article 10(1) of the Rome I Regulation215 provides that the existence and validity of a

contract, or of any term of a contract, must be determined by the putative proper law of the

contract (the law which would govern the contract under the Regulation if the contract or term

were valid). This applies both to questions of essential validity and to questions of formation.

As regards essential validity, Article 10(1) applies the putative proper law to questions

concerning the essential validity of the contract as a whole, such as the need for considera-

tion,216 or the effect of infringement of exchange restrictions.217 It also makes the putative

proper law applicable to questions concerning the validity of a particular term, such as an
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exemption clause,218 a clause restrictive of competition,219 a clause preventing challenge of

an intellectual property right,220 a clause fixing an interest rate,221 or a gold-value clause.222

But it is in relation to essential validity that the exceptions in respect of overriding interests

and public policy, under Articles 9 and 21 of the Regulation, have most importance.223

Article 10(1) extends to formation, so that in general the putative proper law determines

such issues as the existence of a sufficient offer and acceptance or other formative acts.224

Thus it determines whether a contract has been validly formed if the letter of acceptance is

lost in the post;225 or if an offer, expressed to remain open for a specified time, is purportedly

accepted during that time despite an intervening attempted revocation; or if an offeror

remains silent in the face of a purported acceptance which attempts to vary the terms of the

original offer. Similarly, the putative proper law normally determines whether a contract has

validly incorporated another document by reference, and whether an incomplete agreement

has been subsequently completed by a further agreement.226 The putative proper law also

determines whether a person has become a party to an existing contract between others; for

example as the holder of a bill of lading.227

Under Article 10(1), the putative proper law normally determines whether a party’s

consent is invalidated by mistake, non-fraudulent misrepresentation, non-disclosure of mate-

rial facts,228 or improper economic pressure.229 But in England a stringent public policy

under Article 21 will usually be invoked against a foreign rule which denies relief against

fraud or non-economic pressure.230
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As regards formation, an exception is made by Article 10(2) of the Regulation,231 which

enables a party to rely upon the law of his habitual residence to establish that he did not

consent, if it appears from the circumstances that it would not be reasonable to determine the

effect of his conduct in accordance with the putative proper law. This would probably apply

where an English resident ignored an offer (or counter-offer) received from abroad and

governed by a foreign law under which silence was treated as consent. It is clear that for this

purpose a person’s habitual residence must be ascertained in accordance with Article 19 of

the Regulation.232

But in general Article 10(2) will be applied with caution. Thus in Egon Oldendorff v

Libera Corp,233 Mance J explained that, in evaluating such a defence, the court should adopt

a dispassionate, internationally minded approach, and that the onus is on the party invoking

the exception to bring himself within its provisions. He ultimately rejected the defendant’s

argument for the application of Japanese law under Article 10(2) on the ground that it

required a London arbitration clause to be ignored, contrary to ordinary commercial expecta-

tions, and despite every indication that the defendant had actually considered and accepted

the clause, and that it was precisely the sort of clause which would be expected in an inter-

national charter agreement. A similar approach was adopted by Morison J in Horn Linie v

Panamericana Formas E Impresos,234 in relation to a party’s consent to a choice-of-law

clause. In upholding an English law and English jurisdiction clause contained in a bill of

lading issued by a German shipowner in respect of a carriage from Germany to Colombia, he

explained that the mere fact that by agreeing to an English jurisdiction and English law clause

the cargo-owner had offended Colombian public policy was not of itself a good reason for

holding that its consent to the clause was not truly given, or that it would be unfair or unrea-

sonable to hold the cargo-owner to its bargain.

Article 10 of the Regulation is extended by Article 3(5),235 so as to cover the existence and

essential validity of the parties’ consent to a choice-of-law clause. Thus it will usually be for

the law designated in a choice-of-law clause to determine whether that clause itself was

agreed to by means of sufficient acts of offer and acceptance, and whether a party’s consent

to the clause was invalidated by factors such as misrepresentation. While logical objections

can be made to such a ‘boot-strap’ approach, it is thought that the solution adopted is suffi-

ciently intelligible, and that the proviso in Article 10(2) should be adequate to protect the

legitimate expectations of a party who denies having agreed to a choice-of-law clause

invoked by the other party.

A further problem arises in the case of negotiations involving a ‘battle of forms’, each

containing a different choice-of-law clause. In this situation, the proper course, in the view of

the present writer, is first to determine whether there is a contract on the terms of the first-

issued form, taking into account its choice-of-law clause in accordance with Articles 3(5) and
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10; and then whether there is (also) a contract on the terms of the second-issued form, taking

similar account of its choice-of-law clause. If one concludes thereby that there are two mutu-

ally inconsistent contracts, the later-formed contract supersedes the earlier to the extent of the

inconsistency.236

Formal Validity

As regards formalities, Article 11 of the Rome I Regulation lays down a rule of alternative

reference, reflecting a policy of validation, designed to facilitate the conclusion of transac-

tions.237 Probably if a contract is invalid under all the laws referred to by Article 11, but with

different effects, the law which has the least invalidating effect applies.238 Article 11(1) deals

with the situation where a contract is concluded between persons who, or whose agents, are

in the same country at the time of its conclusion. In this situation, the contract is formally

valid if it satisfies either the formal requirements of its proper law, or those of the law of the

country where it is concluded.239

Article 11(2) deals with the situation where a contract is concluded between persons who,

or whose agents, are in different countries at the time of its conclusion. In this situation, the

contract is formally valid if it satisfies either the formal requirements of its proper law, or

those of the law of a country where one of the parties or agents is present at the time of

conclusion, or those of the law of a country where one of the parties is habitually resident at

that time. Thus in this situation, on the assumption that there are only two parties to the

contract, there are up to five different laws, compliance with any of whose formal require-

ments is sufficient: the proper law of the contract; the law of the country in which a party or

his agent is present and acting; the law of the country in which the other party or his agent is

present and acting; the law of the habitual residence of one party; and the law of the habitual

residence of the other party.240

Article 11(3) deals with the formal validity of a unilateral act intended to have legal effect

relating to an existing or contemplated contract. Such an act is formally valid if it satisfies

either the formal requirements of the actual or putative proper law of the existing or contem-

plated contract, or those of the law of the country where the unilateral act is done, or those of

the law of the country where the person by whom it is done is habitually resident at that

time.241

In addition, Article 18(2) of the Regulation242 enables a contract (or a unilateral act

intended to have legal effect) to be proved by any mode of proof which is recognised either
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236 Cf. Dicey, Morris and Collins, at para 32-165.
237 Article 11 replaces Article 9 of the Rome Convention 1980, and adopts a solution even more

favourable to formal validity.
238 See the Giuliano and Lagarde Report, at p. 30.
239 This accords with Article 9(1) and (3) of the Convention.
240 This solution is more favourable to validity than that provided by Article 9(2) and (3) of the

Convention, which referred to the proper law and to the law of a country in which each party or agent
is present and acting, but not to habitual residence.

241 This solution is more favourable to validity than that provided by Article 9(4) of the
Convention, which referred to the proper law and to the law of the country in which the act was done,
but not to habitual residence.

242 This echoes Article 14(2) of the Convention.



by the law of the forum, or by any law which is applicable to its formal validity under Article

11 and under which the contract (or unilateral act) is formally valid, provided that such mode

of proof can be administered by the forum. This effectively overrides the traditional English

approach to the Statute of Frauds 1677, which was extended by means of procedural charac-

terisation to contracts made abroad and governed by foreign law.243

By way of exception, Article 11(5) of the Regulation244 subjects a contract whose subject-

matter is a right in rem in immovable property or a tenancy of immovable property to the

formal requirements of the law of the country where the property is situated, if by that law

those requirements are imposed irrespective of the country where the contract is concluded

and of its proper law, and those requirements cannot be derogated from by agreement. The

requirements referred to probably include those imposed by s 2 of the (English) Law of

Property (Miscellaneous Provisions) Act 1989, under which a contract for the sale or other

disposition of an interest in land can only be made in writing.

Capacity

The capacity of both individuals and companies to contract is excluded from the scope of the

Rome I Regulation by Article 1(2)(a) and (f),245 and thus continues to be governed by the

conflict rules of the forum country. But an exception specified by Article 13 insists that, in

the case of a contract concluded between persons who are in the same country, an individual

who would have capacity under the law of that country may invoke his incapacity resulting

from the law of another country only if the other party to the contract was aware of the inca-

pacity at the time of the conclusion of the contract, or was not aware of it as a result of negli-

gence.246 Article 13 reflects an exception invented by French case-law in 1861247 to the

French rule referring capacity to the law of the nationality of the person in question.248

Thus, subject to the exception specified by Article 13 of the Regulation, the English courts

continue to determine a person’s capacity to contract in accordance with traditional English

conflict rules. These include a special rule for marriage settlements, referring each party’s
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243 See Leroux v Brown (1852) 12 CB 801. Cf. The Rosso [1982] 3 All ER 841 (CA).
244 This substantially accords with Article 9(6) of the Convention.
245 Article 1(2)(a) refers to questions involving the status or legal capacity of natural persons, and

Article 1(2)(f) to questions governed by the law of companies and other bodies, corporate or unincor-
porated, such as the legal capacity of companies and other bodies, corporate or unincorporated. These
provisions echo Article 1(2)(a) and (e) of the Rome Convention 1980.

246 This echoes Article 11 of the Convention.
247 See De Lizardi v Chaise Sirey 61.1.305 (1861), a decision of the Chambre des Requêtes of the

Court of Cassation.
248 An analogous provision is made by Article 19 of the Hague Convention of 19th October 1996

on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children, in respect of a transaction entered into
between persons present in the same State, being a third party and another person who would be enti-
tled to act as a child’s legal representative under the law of the State where the transaction was
concluded. Article 19 insists that the validity of such a transaction cannot be contested, and the third
party cannot be held liable, on the sole ground that the other person was not entitled to act as the child’s
legal representative under the law designated by Chapter III of the Hague Convention 1996, unless the
third party knew or should have known that the parental responsibility was governed by that law. On
the Hague Convention 1996, see Chapter 17 below.



capacity to the law of his or her domicile;249 and a special rule for contracts for the disposi-

tion of land, referring capacity to the lex situs.250 As regards the capacity of an individual (as

distinct from a company) to enter into other contracts, English law probably follows a rule of

alternative reference, designed to favour validity, under which it is sufficient that an individ-

ual has capacity either under the proper law of the contract, or under his personal law.

Thus it is probably sufficient under the English rule that an individual has capacity under

the proper law of the contract, now ascertained in accordance with the Rome I Regulation,251

and with full respect given to an express choice of law by the parties.252 This approach

reflects a desire to respect the expectations of the undoubtedly capable party, and to facilitate

international trade, in which incapacitating rules are viewed as a tiresome nuisance, which it

is permissible to avoid by the choice of a validating law. It is probably alternatively sufficient

under the English rule, where an individual lacks capacity under the proper law, that he has

capacity by the law of his domicile.253 Here the rationale is that incapacities are presumably

imposed in order to protect immature, weak-minded or otherwise inadequate persons, and

that only the personal law can have an interest in imposing protection sufficient to justify

burdening international commerce. But in the case of a company, it seems that the English

rule insists that capacity should exist both under the proper law of the contract, and under the

law of the country of incorporation.254

Representation

By Article 1(2)(g), the Rome I Regulation does not apply to ‘the question whether an agent

is able to bind a principal, or an organ to bind a company or other body corporate or unin-

corporated, in relation to a third party’.255 Thus such questions of representation are left to

the conflict rules of the forum country.
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249 See Re Cooke’s Trusts (1887) 56 LT 737; Cooper v Cooper (1888) 13 AppCas 88; and Viditz
v O’Hagan [1900] 2 Ch 87.

250 See Bank of Africa v Cohen [1909] 2 Ch 129.
251 See Young, [1991] LMCLQ 314 at 318; and Marubeni v Mongolian Government (No 1)

[2002] 2 All ER (Comm) 873 (Aikens J).
252 See Male v Roberts (1800) 3 Esp 163; McFeetridge v Stewarts & Lloyds [1913] SC 773;

Charron v Montreal Trust (1958) 15 DLR(2d) 240; and Bodley Head v Flegon [1972] 1 WLR 680. Cf.
Dicey, Morris and Collins, Rule 209(1), referring to the law most closely connected, rather than the
proper law as normally ascertained.

253 Cf. Dicey, Morris and Collins, Rule 209(1), which refers to the person’s domicile and residence.
254 See Dicey, Morris and Collins, Rule 162(1); Carse v Coppen [1951] SLT 145, holding in accor-

dance with Scottish internal law (as it then stood) that a Scottish company could not create a floating
charge over its English assets; Kutchera v Buckingham International Holdings Ltd [1988] IR 61; and
Continental Enterprises Ltd v Shandong Zhucheng Foreign Trade Group Co [2005] EWHC 92 (Comm),
where David Steel J held that a contract governed by English law was invalid because the buyer, a Chinese
company, lacked capacity under its corporate constitution and Chinese law to engage in foreign trade. See
also Haugesund Kommune v Depfa ACS Bank [2010] EWCA Civ 579, where the Court of Appeal inval-
idated a contract of loan, governed by English law, between a Norwegian local authority and an Irish
subsidiary of a German bank, on the ground that the local authority lacked power under Norwegian law to
obtain loans for speculative purposes. It proceeded to disregard a further Norwegian rule, validating a
contract despite incapacity where the other party had acted in good faith, on the ground that the conse-
quences of incapacity to contract are governed by the putative proper law of the contract in question.

255 This echoes Article 1(2)(f) of the Rome Convention 1980. The EC Commission’s Proposal of



The scope of the exclusion

It is clear that this exclusion has no bearing on the mutual rights and obligations of the prin-

cipal and the agent. The Regulation does apply to a contract between a principal and an agent,

as is clear from the decision of Longmore J in HIB v Guardian Insurance256 that, in accor-

dance with Article 4, a contract whereby an insurance broker is instructed to arrange insur-

ance will normally be governed by the law of the country in which the broker carries on

business.

On the other hand, the exclusion applies in disputes between the principal and the third

party, where the agent’s authority affects the validity of the main contract. It also applies in

disputes between the agent and the third party, for example where the third party sues the

agent for breach of a warranty of authority. In both cases, the exclusion covers questions of

actual authority, ostensible authority, ratification, and the intervention of an undisclosed prin-

cipal. Article 1(2)(g) does not extend to questions as to whether a company itself lacks power

to enter into a contract, but such questions are excluded from the scope of the Regulation by

Article 1(2)(f), as questions of legal capacity governed by company law.

Actual authority

As regards actual authority, it seems clear that, since the existence of actual authority

depends on the terms and interpretation of the agreement between the principal and the

agent, it should be determined in accordance with the proper law of the contract between

them.257 Similarly, in the case of a corporate organ, actual authority depends on the corpo-

rate constitution and (under English conflict rules) the law of the country in which the

company was incorporated.

Other authority

As regards authority other than actual authority, the current trend in English law is to refer to

the putative proper law of the main contract (the contract concluded between the agent and

the third party), as determined under the Rome I Regulation.258 This applies to ostensible (or
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15th December 2005 would have confined the exclusion to corporate organs, as distinct from ordinary
agents. It would also (by its Article 7) have laid down particular conflict rules for contracts of agency,
for the relationship between the principal and the third party, and for the relationship between the agent
and the third party. But these rules were deleted from the Regulation as adopted.

256 [1997] 1 Lloyd’s Rep 412. See also the decision of the French Court of Cassation in Bismuth
v Association L’Avenir Sportif de La Marsa [2001] Journal du Droit International 97, applying French
law under Article 4 to a claim for commission by a French agent who had acted for a Tunisian football
club in the transfer of a player between a French club and the Tunisian club. See also Chatenay v
Brazilian Submarine Telegraph Co [1891] 1 QB 79 (CA); Edinburgh Assurance Co v Burns, 479 FSupp
138 (CD Cal, 1979), affirmed 669 F2d 1259 (C9, 1981); the American Law Institute’s Restatement,
Second, Conflict of Laws, § 291; and the Hague Convention of 14th March 1978 on the Law Applicable
to Agency, Articles 5 and 6.

257 See Ruby v Commercial Union (1933) 150 LT 38 (CA); Marubeni v Mongolian Government
(No 1) [2002] 2 All ER (Comm) 873 (Aikens J); Marubeni v Mongolian Government (No 2) [2004] 2
Lloyd’s Rep 198 (Cresswell J), affirmed [2005] 1 WLR 2497 (CA); SEB Trygg v Manches [2005] 2
Lloyd’s Rep 129 (Gloster J), affirmed [2006] 1 WLR 2276 (CA); Dicey, Morris and Collins, at para 33-
434; and Edinburgh Assurance Co v Burns 479 FSupp 138 (CD Cal, 1979), affirmed 669 F2d 1259 (C9,
1981). Cf. Sinfra v Sinfra [1939] 2 All ER 675 (Lewis J).

258 See Marubeni v Mongolian Government (No 1) [2002] 2 All ER (Comm) 873 (Aikens J);
Marubeni v Mongolian Government (No 2) [2004] 2 Lloyd’s Rep 198 (Cresswell J), affirmed [2005] 1



apparent) authority and usual authority,259 to ratification,260 and to the possibility and effect

of the intervention of an undisclosed principal.261 In contrast, Articles 11 and 15 of the Hague

Convention of 14th March 1978 on the Law Applicable to Agency refer such issues to the

law of the country in which the agent had his business establishment at the time of his acts,

or in some cases to the law of the country in which the agent acted.262

With regard to ostensible or usual authority, it is submitted that neither of these approaches

is satisfactory. Since the question of ostensible or usual authority arises where actual author-

ity is lacking, and its main effect is to render the principal liable on a contract which he had

not actually authorised, the appropriate conflict rule should utilise a connection of the princi-

pal, such as his habitual residence, determined in accordance with Article 19 of the Rome I

Regulation.

On the other hand, with regard to ratification and to the intervention of an undisclosed

principal, the English approach seems justifiable. For such situations involve a choice by the

principal to claim rights and incur liabilities under a contract already concluded between the

agent and the third party, and there seems no reason why a principal who makes such a choice

should not have to take the main contract, including its proper law, as he finds it.

Procedure

Article 1(3) of the Rome I Regulation263 excludes evidence and procedure from the scope of

the Regulation, thus leaving them to be governed by the lex fori in accordance with traditional
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WLR 2497 (CA); SEB Trygg v Manches [2005] 2 Lloyd’s Rep 129 (Gloster J), affirmed [2006] 1 WLR
2276 (CA); and Dicey, Morris and Collins, Rule 228.

259 See Marubeni v Mongolian Government (No 1) [2002] 2 All ER (Comm) 873 (Aikens J);
Marubeni v Mongolian Government (No 2) [2004] 2 Lloyd’s Rep 198 (Cresswell J), affirmed [2005] 1
WLR 2497 (CA); SEB Trygg v Manches [2005] 2 Lloyd’s Rep 129 (Gloster J), affirmed [2006] 1 WLR
2276 (CA); and Calyon v Wytwornia Sprzetu Komunikacynego PZL Swidnik [2009] EWHC 1914
(Comm) (Field J).

260 See Presentaciones Musicales v Secunda [1994] Ch 271 (CA); Merrill Lynch v Municipality
of Piraeus [1997] CLC 1214 (Cresswell J); Marubeni v Mongolian Government (No 1) [2002] 2 All ER
(Comm) 873 (Aikens J); Marubeni v Mongolian Government (No 2) [2004] 2 Lloyd’s Rep 198
(Cresswell J), affirmed [2005] 1 WLR 2497 (CA); and SEB Trygg v Manches [2005] 2 Lloyd’s Rep 129
(Gloster J), affirmed [2006] 1 WLR 2276 (CA). See also Edinburgh Assurance Co v Burns 479 FSupp
138 (CD Cal, 1979), affirmed 669 F2d 1259 (C9, 1981).

261 See Maspons v Mildred (1882) 9 QBD 530 (CA); affirmed (1883) 8 AppCas 874.
262 See also the American Law Institute’s Restatement, Second, Conflict of Laws, § 292(2), refer-

ring to the law of the country where the agent dealt with the third person, provided at least that the prin-
cipal had authorised the agent to act on his behalf in that state or had led the third person reasonably to
believe that the agent had such authority; Stockmen’s Livestock Exchange v Thompson 520 NW2d 255
(South Dakota, 1994); and Nucor v Aceros 28 F3d 572 (C7 for Indiana, 1994).

For the purposes of the relationship between the principal or the agent and a third party, Article
7(2)–(4) of the EC Commission’s Proposal of 15th December 2005 would have subjected all types of
authority to the law of the country in which the agent had his habitual residence when he acted. But the
applicable law would instead have been that of the country in which the agent acted, if either the prin-
cipal or the third party had his habitual residence in that country, or the agent acted at an exchange or
auction. Moreover, where the law applicable to the relationship between the principal and the third party
had been designated in writing by the principal or the agent and expressly accepted by the third party,
the law so designated would have been applicable to questions of the agent’s authority.

263 This echoes Article 1(2)(h) of the Rome Convention 1980.



rules. The exclusion is explicitly made subject to Article 18(1),264 which makes applicable

rules of the proper law which raise presumptions of law or determine the burden of proof; and

to Article 18(2),265 which enables a contract or other act intended to have legal effect to be

proved by any mode of proof which is recognised either by the law of the forum, or by any

law which is made applicable to its formal validity by Article 11 and under which it is

formally valid, provided that such mode of proof can be administered by the forum.266

Remedies

By Article 12(1)(c) of the Rome I Regulation, the proper law governs, within the limits of the

powers conferred on the court by its procedural law, the consequences of a total or partial

breach of obligations, including the assessment of damages insofar as it is governed by rules

of law.267 This cautious formulation ensures that English courts will not be required to follow

a foreign proper law to the length of making available non-monetary remedies, such as orders

for specific performance, in circumstances where English law would limit the plaintiff to

monetary remedies; for example, because specific performance would necessitate continuing

judicial supervision.268

On the other hand, the Regulation encourages the application of the proper law to the

greatest extent practicable in connection with the assessment of damages. Not only to ques-

tions of remoteness of damage, admissible heads of damage, and mitigation of loss, but even

to mere quantification, insofar as the proper law supplies a rule sufficiently definite that a

court elsewhere can apply it with reasonable accuracy. This substantially accords with the

approach which was recently adopted for tort cases under the Private International Law

(Miscellaneous Provisions) Act 1995 by the English Court of Appeal in Harding v

Wealands,269 but was eventually rejected in that context by the House of Lords.270

Moreover, as the Court of Appeal ruled in Lesotho Highlands Development Authority v

Impregilo,271 the proper law must be applied in determining the currency in which a mone-

tary judgment should be given, and also whether the claimant is entitled to interest on unpaid

sums, whether by virtue of a contractual term or of a rule of law. They also ruled that, if the

rate of interest is not fixed by a contractual term, it must be determined in accordance with

the lex fori, but this seems questionable.
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264 This substantially echoes Article 14(1) of the Convention.
265 This echoes Article 14(2) of the Convention.
266 On formal validity, see pp. 327–8 above.
267 This substantially echoes Article 10(1)(c) of the Rome Convention 1980. The Regulation is

slightly more elaborate, in referring to the consequences of a total or partial breach of obligations,
instead of merely to the consequences of breach.

268 See Dicey, Morris and Collins, at para 32-203.
269 [2005] 1 All ER 415 (CA). See also D’Almeida v Becker [1953] 2 QB 329.
270 See Harding v Wealands [2007] 2 AC 1. On the assessment of damages under the Rome II

Regulation, see pp. 406–8 below.
271 [2003] 2 Lloyd’s Rep 497 (CA), affirming [2003] 1 All ER (Comm) 22 (Morison J). The deci-

sion of the Court of Appeal was reversed on other grounds (relating to the limits of judicial supervision
of an arbitral award) by the House of Lords, [2006] 1 AC 221.



Time Limitation

By Article 12(1)(d), the Rome I Regulation specifies that the proper law governs prescription

and limitation of actions.272 In England, this substantive characterisation of time-limits for

bringing actions was anticipated by the Foreign Limitation Periods Act 1984, which largely

implemented Law Commission Report No 114 (1982) on the Classification of Limitation in

Private International Law. Previously English law had resolutely insisted on treating time-

limits for bringing actions as a matter of procedure, governed by the lex fori.273

Section 2 of the 1984 Act makes an exception where the application of a foreign rule on

time limitation would conflict with English public policy, and declares that such a conflict

exists where the application of the foreign rule would cause undue hardship to one of the

parties.274 It also requires any foreign rule under which time does not run while a party is

absent from a given country to be disregarded.275 In addition, s 1(3) insists in all cases on the

English rule that it is the issue of the claim form, rather than (for example) its service, which

constitutes the commencement of English proceedings for limitation purposes.276

As regards undue hardship, English courts have disregarded a foreign one-year period for

personal injury actions, where the claimant had been long hospitalised and had been led by

the defendant to believe that her claim would be met by its insurers;277 or a limitation period

contained in a law which the parties did not realise was the proper law of the relevant

contract.278 But a foreign one-year period for an industrial disease claim, running from the

date at which the plaintiff obtained knowledge of the injury, and within which the plaintiff

was in fact able to obtain relevant legal advice, has been respected.279

The Consequences of Nullity

Article 12(1)(e) of the Rome I Regulation subjects to the proper law the consequences of

nullity of the contract. This reflects the idea that coherence requires that the law which

imposes invalidity, usually the proper law, should be allowed also to determine its conse-

quences; for example, as regards the restoration of or payment for benefits received. Similar

considerations underlie the provision in s 1 of the (English) Law Reform (Frustrated
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272 This echoes Article 10(1)(d) of the Rome Convention 1980.
273 See also Stone, [1985] 4 LMCLQ 497; Sun Oil v Wortman 486 US 717 (1988); and the

American Law Institute’s Restatement, Second, Conflict of Laws, § 142, as revised in 1988.
274 But s 2 of the 1984 Act does not enable an otherwise applicable English limitation rule to be

disregarded by reference to public policy or undue hardship; see Chagos Islanders v Attorney General
[2003] EWHC 2222 (Ouseley J), affirmed on other grounds [2004] EWCA Civ 997.

275 See also George v Douglas Aircraft 332 F2d 73 (1964).
276 See also s 4(3), which preserves English discretion to grant or refuse equitable relief, such as

specific performance or an injunction, by reference to English conceptions of acquiescence or unrea-
sonable delay, even where the substantive dispute is governed by foreign law. Such relief must be
refused if a definite limitation period is applicable to such relief under the foreign law and has expired;
but otherwise the foreign law is merely to be taken into account in the exercise of the English discre-
tion.

277 See Jones v Trollope Colls, ‘The Times’ of 26th January 1990 (CA).
278 See The Komninos S [1991] 1 Lloyd’s Rep 370 (CA).
279 See Durham v T & N, 1st May 1996 (CA). See also Arab Monetary Fund v Hashim [1996] 1

Lloyd’s Rep 589 (CA).



Contracts) Act 1943 making the Act, which deals with the consequences of frustration,

applicable to contracts governed by English law.

Article 12(1)(e) of the Regulation echoes Article 10(1)(e) of the Rome Convention 1980,

but under the Convention reservations excluding the application of Article 10(1)(e) were

permitted by Article 22, and such reservations were made by the United Kingdom280 and by

Italy. The British reservation was probably illusory, since the decision of the House of Lords

in The Evia Luck281 indicated the rule laid down by Article 10(1)(e) accorded with traditional

English law. In that case, the House applied English law as the expressly chosen proper law

of a contract entered into under economic pressure between foreigners abroad, to establish not

only the illegitimacy of the economic pressure and the resulting invalidity of the contract, but

also the existence of a consequential restitutionary right to recover back money paid under

the contract. In any event, no such reservation is possible under the Regulation.

A complication arises from the fact that Article 1(2)(i) of the Rome I Regulation excludes

from the scope of the Regulation obligations arising out of dealings prior to the conclusion of

a contract, and Recital 10 explains that such obligations are covered by Article 12 of the

Rome II Regulation. Thus there is some uncertainty as to whether it is Article 12(1)(e) of the

Rome I Regulation, or Article 12 of the Rome II Regulation, which applies to a restitutionary

or tortious claim which arises from the invalidity of a contract on account of acts or omissions

which occurred during the negotiations which led to the conclusion of the contract. For exam-

ple, where there is a claim for rescission or annulment of a contract on account of misrepre-

sentation or non-disclosure, and a consequential claim for the restoration of benefits

transferred between the parties in pursuance of the contract. But the question of which provi-

sion applies to the consequential claim seems to have no real importance, since Article 12(1)

of the Rome II Regulation subjects a non-contractual obligation arising out of dealings prior

to the conclusion of a contract, regardless of whether the contract was actually concluded or

not, to the law which applies to the contract, or which would have been applicable to the

contract if it had been entered into. Thus the actual or putative proper law of the contract will

apply to the consequential restitutionary claim, whether reference is made to Article 12(1)(e)

of the Rome I Regulation, or to Article 12(1) of the Rome II Regulation.282 Moreover, Article

12(1) of the Rome II Regulation ensures that the actual or putative proper law of the contract

applies to a tortious claim which arises from the misrepresentation or non-disclosure, inde-

pendently of annulment or rescission of the contract.

Another complication arises in relation to a restitutionary claim which arises from the
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280 See the Contracts (Applicable Law) Act 1990, s 2(2).
281 [1992] 2 AC 152. See also Kidner, (1994) 23 ILJ 109 at 124–6. Cf. Baring Brothers v

Cunninghame DC [1996] WL 1093491, an interest-swap case, where Lord Penrose (in the Outer House
of the Court of Session) favoured application to a restitutionary claim of the law of country with which
the critical events have their closest connection, rather than the law expressly chosen as governing the
invalid contract.

282 It is only where the actual or putative proper law of the contract cannot be determined, for
example because the negotiations broke down owing to disagreement about the inclusion of a choice-
of-law clause, that Article 12(2) of the Rome II Regulation subjects a non-contractual obligation aris-
ing out of dealings prior to the conclusion of a contract to a law determined by reference to common
habitual residence, place of injury, and closest connection, in a manner similar to the determination of
the law applicable to an ordinary tort under Article 4 of that Regulation.



invalidity of a contract for reasons other than pre-contractual dealings. For example, a claim

for the restoration of benefits transferred between the parties in pursuance of a contract which

is invalid on account of incapacity or of an illegal purpose. In this case, the uncertainty is as

to whether the consequential restitutionary claim is governed by the actual or putative proper

law of the contract in accordance with Article 12(1)(e) of the Rome I Regulation, or is subject

to Article 10 of the Rome II Regulation as a non-contractual obligation arising out of unjust

enrichment. If it is Article 10 of the Rome II Regulation which applies in such cases, Article

10(1) will normally subject the restitutionary claim to the law which governs the contract, but

Article 10(4) will make available an exception in favour of the law of another country which

is manifestly more closely connected with the restitutionary obligation.

More generally, although the rule subjecting the consequences of invalidity to the law

which governs the contract may be seen as promoting coherence and avoiding unnecessary

complication, this is not so in the exceptional cases where the invalidity arises from a law

which is not the proper law of the contact, but which nonetheless is applicable to the relevant

issue under the Rome I Regulation. For example, where a party’s consent to the contract is

negated by reference to the law of his residence under Article 10(2); or a consumer contract

is invalidated by reference to a mandatory requirement of the law of the consumer’s residence

under Article 6(2). To take proper account of such exceptional cases, it is suggested that the

consequences of invalidity should have been subjected to the law which in the particular situ-

ation gives rise to the invalidity under the Regulation, rather than to the proper law of the

contract as such.

Voluntary Assignment and Contractual Subrogation

Article 14 of the Rome I Regulation deals with the voluntary assignment of and contractual

subrogation to a contractual right. By Article 14(1), the relationship between assignor and

assignee under a voluntary assignment or contractual subrogation of a claim against another

person (the debtor) is governed by the law which applies to the contract between the assignor

and assignee under the Regulation. By Article 14(2), the law governing the assigned or subro-

gated claim determines its assignability, the relationship between the assignee and the debtor,

the conditions under which the assignment or subrogation can be invoked against the debtor,

and whether the debtor’s obligations have been discharged. Article 14(3) adds that for this

purpose the concept of assignment includes outright transfers of claims, transfers of claims

by way of security, and pledges or other security rights over claims.

Article 14 largely accords with Article 12 of the Rome Convention 1980. Although the

Convention did not explicitly refer to contractual subrogation, its inclusion was probably

implied. Article 14(1) of the Regulation refers to the relationship between assignor and

assignee, instead of to the mutual obligations of assignor and assignee. Recital 38 explains

that the new formulation is designed to make it clear that Article 14(1) extends to the

proprietary aspects of an assignment, as between assignor and assignee, in legal orders

where such aspects are treated separately from the obligational aspects; but adds that it

should not cover preliminary questions, but should be strictly limited to aspects which are

directly relevant to the voluntary assignment or contractual subrogation in question. Article

14(3) is new, but it probably serves only to make explicit what was implied in the

Convention.

Article 14 of the Regulation applies to a voluntary assignment of or a contractual subro-
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gation to a particular contractual right, or of the benefit of a particular contractual obligation,

such as an insurer’s obligation to indemnify the insured.283 It does not extend to an assign-

ment of some other type of asset, such as shares in a company,284 nor to a general transfer of

assets, such as may occur on insolvency, marriage or death. An assignment is voluntary if it

is effected by an intentional act of the owner, as distinct from a compulsory legal process

(such as the enforcement of a judgment). Similarly, a subrogation is contractual if it is inten-

tionally provided for by a transaction between the parties thereto, rather than arising from a

legal rule (for example, the rule under which an insurer who has paid a claim by its insured

is entitled to pursue in the name of its insured claims for the same loss against third parties).

Article 14(1) establishes a rule subjecting the relationship between the assignor and the

assignee to the proper law of the assignment, determined as if the assignment were a contract

between them.285 Article 14(2) establishes a rule subjecting the relationship between the

assignee and the debtor, and also the effect of the assignment on the relationship between

the assignor and the debtor, to the proper law of the original contract from which the claim

assigned arose. For to subject the effect of the assignment on the relationship between the

assignor and the debtor to a different law from that governing the relationship between

the assignee and the debtor could produce the perverse result that, as a result of the assign-

ment, the debtor incurred double liability, or was released from the claim altogether. It may

be thought regrettable that Article 14 did not simply subject the validity and effect of the

assignment, as between all the parties (the assignor, the assignee and the debtor), to the proper

law of the contract from which the claim assigned arose.

In The Mount I,286 which involved a voluntary assignment of the benefit of an insurer’s

obligation to indemnify its insured, Mance LJ explained that Article 14(1) regulates the posi-

tion of the assignor and assignee as between themselves. Under Article 14(2), the contract

giving rise to the obligation governs not merely its assignability, but also the relationship

between the assignee and the debtor and the conditions under which the assignment can be

invoked as against the debtor, as well as any question whether the debtor’s obligations have

been discharged. On its face, Article 14(2) treats as matters within its scope, and expressly

provides for, issues both as to whether the debtor owes monies to and must pay the assignee

(their relationship) and under what conditions, for example as regards the giving of notice.

Thus, in that case, the validity of the assignment between the assignor, the assignee and the

debtor was governed by English law, as the law expressly chosen in both the insurance

contract and the assignment, rather than by French law, that of the debtor’s residence. This

applied in particular to the necessity for and mode of notice to the debtor.

It will be apparent that Article 14 contains no provision designed to regulate questions of

priority between a voluntary assignee and a third party who claims under an involuntary

assignment (such as a judgment creditor, who seeks to garnish the claim to satisfy a judgment

against the assignor). However, Article 27(2) requires the Commission to submit, by 17th
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June 2010, a report on the question of the effectiveness of an assignment or subrogation of a

claim against third parties, and the priority of the assigned or subrogated claim over a right

of another person. The report should be accompanied, if appropriate, by a proposal to amend

the Regulation, and an assessment of the impact of the provisions to be introduced.

Legal Subrogation

Article 15 of the Rome I Regulation deals with legal subrogation to a contractual claim.287

Such subrogation arises from a legal rule, such as a rule under which an insurer who has paid

a claim by its insured is entitled to pursue in the name of its insured claims for the same loss

against third parties, rather than from an agreement between the parties to the subrogation.288

Article 15 of the Regulation specifies that where a person (the creditor) has a contractual

claim against another (the debtor), and a third person has a duty to satisfy the creditor, or has

in fact satisfied the creditor in discharge of that duty, the law which governs the third person’s

duty to satisfy the creditor is to determine whether and to what extent the third person is enti-

tled to exercise against the debtor the rights which the creditor had against the debtor under

the law governing their relationship. Thus, for example, where cargo is damaged in the course

of carriage, whether and to what extent the cargo-insurer has a right of subrogation, by oper-

ation of law, to the insured cargo-owner’s claim for the damage against the carrier, based on

a breach of the contract of carriage between the cargo-owner and the carrier, is subjected to

the proper law of the insurance contract. But the subrogation cannot confer on the cargo-

insurer rights against the carrier greater than those possessed by the cargo-owner under the

proper law of the contract of carriage.

Recourse between Debtors

Article 16 of the Rome I Regulation deals with recourse between several debtors who are

liable for the same claim.289 It applies where a creditor has a claim against several debtors

who are liable for the same claim, and one of the debtors (the payer) has already satisfied the

claim in whole or in part. It then subjects the payer’s right to claim recourse from the other

debtors to the law which governs the payer’s obligation towards the creditor. But it insists that

the other debtors may rely on the defences they had against the creditor to the extent allowed

by the law governing their obligations towards the creditor.

It seems clear that, for Article 16 to apply, the claim by the creditor against all the debtors

must be a contractual claim.290 It seems likely that the creditor’s claim will usually arise from

a single contract to which the creditor and all the debtors are parties, or at least from a group
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of related contracts between the creditor and one or more of the debtors which are governed

by the same law. It also seems probable that Article 16 will give way to a contrary agreement

between the debtors, if such an agreement is valid under its proper law. Certainly the broad

effect of Article 16 will usually be to subject a claim for recourse between contractual debtors

to the law governing the contract or contracts from which the debt arises.

Set-off

Article 17 of the Rome I Regulation deals with set-off. It specifies that, where the right to set-

off is not agreed by the parties, set-off is governed by the law applicable to the claim against

which the right to set-off is asserted.

There was no provision on set-off in the Rome Convention, but the principle in favour of

the law which governs the claim against which the right to set-off is asserted is admitted by

Article 6 of the Insolvency Regulation.291 It is unclear whether, for Article 17 of the Rome I

Regulation to apply, both claims must be contractual in nature, or whether it is sufficient that

the claim against which the set-off is asserted is contractual in character.

PUBLIC POLICY AND OVERRIDING INTERESTS

The Rome I Regulation derogates from its main rule, referring most contractual issues to the

proper law, by making important exceptions in favour of the public policy or overriding inter-

ests of the forum country. Article 21 of the Regulation contains a traditional saving permit-

ting the forum country to insist on respect for its own stringent public policy. It specifies that

the application of a provision of the law of any country specified by the Regulation may be

refused if such application is manifestly incompatible with the public policy (ordre public) of

the forum.292

This traditional saving is supplemented by Article 9(2) of the Rome I Regulation, which

enables the forum country to assert and give effect to overriding interests in the application

of its own mandatory rules. It specifies that nothing in the Regulation restricts the application

of the overriding mandatory provisions of the law of the forum. This substantially accords

with Article 7(2) of the Rome Convention 1980, which specified that nothing in the

Convention restricted the application of the rules of the law of the forum in a situation where

they were mandatory irrespective of the law otherwise applicable to the contract. But Article

9(1) of the Regulation has introduced a definition of overriding mandatory provisions, as

referring to provisions, the respect for which is regarded as crucial by a country for safe-

guarding its public interests, such as its political, social or economic organisation, to such an

extent that they are applicable to any situation falling within their scope, irrespective of the

law otherwise applicable to the contract under this Regulation. This appears to narrow the
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scope of the forum’s power to assert and give effect to an overriding interest, by requiring

that the substantive rule of the law of the forum which is involved must be one which is

regarded as crucial for safeguarding the public interests of the forum country.293

In addition, Article 9(3) of the Regulation permits respect to be given to overriding manda-

tory provisions which are contained in the law of the place of performance, and which render

performance unlawful. This replaces a wider provision made by Article 7(1) of the

Convention, which permitted respect to be given in certain circumstances to overriding inter-

ests asserted by a third country (a country which was neither that of the forum nor that of the

proper law). But reservations excluding the application of Article 7(1) were authorised by

Article 22(1)(a), and such reservations were made by the United Kingdom,294 Ireland,

Germany, Luxembourg, Portugal, Latvia and Slovenia. No reservation excluding Article 9(3)

of the Regulation is permitted.

Public Policy of the Forum Country

The public policy proviso under Article 21 of the Regulation refers primarily to the rare cases

where the relevant foreign rule (as applied to the particular facts) departs so radically from

the concepts of fundamental justice accepted in the forum country that its application would

be intolerably offensive to the judicial conscience there, even when all the connecting-factors

(except as to the forum seised) are with the country of the rule.295 Such a situation arises in

an English court where the foreign proper law would uphold the validity of a contract which

was entered into under what English law regards as illegitimate non-economic pressure.296

Article 21 also prevents the enforcement in any EU Member State of a contract which

infringes the competition rules laid down by Article 101 of the Treaty on the Functioning of

the European Union.297 Another effect of Article 21 in England is to preserve the traditional

rule which insists on the invariable application of the English substantive rules as to the effect

on existing contracts of the outbreak of a war to which the United Kingdom is a party.298

It was reasonably clear under the Rome Convention 1980 that Article 16 (which corre-

sponds to Article 21 of the Rome I Regulation) enabled the continued operation in England

of the traditional English rules which are designed to prevent the English courts from encour-

aging or requiring parties to perform acts abroad whose performance would contravene the

criminal law of the country where the performance would take place. In the Regulation,

specific provision in this matter is now made by Article 9(3), but there seems no compelling
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reason why Article 21 should not also be used for this purpose. At all events, there is no

reason to doubt that under the Regulation the English courts will continue to adhere to their

traditional rules in this matter.

The first of these English rules applies where the parties’ actual common intention at the

time of contracting was that the contract should be performed by means of an act done in defi-

ance of a known criminal prohibition imposed by the law of the country where the act was

intended to be performed. In such circumstances, the entire contract will be regarded as ille-

gal and unenforceable in England, even if the unlawful intention is concealed by the docu-

mentation and revealed only by oral testimony, and even if the contract is governed by a

foreign proper law which takes a different view of its validity.299 An analogous result will be

reached where the guilty intention to perform in defiance of a known prohibition was

possessed by one, but not the other, of the parties. The guilty party will then be unable to

enforce the contract at all, but (unless performance would inevitably require breach of the

prohibition in the country where it was imposed, in which case a variation on the second rule

would apply) the innocent party will be able to do so.300

The second English rule relating to criminal prohibitions applies where there was no such

guilty intention but, unknown to the parties, there in fact existed at the time of contracting, or

there came into force between the time of contracting and the time for performance, in a coun-

try where the contract necessarily required an act of performance to be done, a criminal prohi-

bition against the doing of that act. In such a case, if the contract is governed by English law,

and the illegality is supervening, then at least the obligation whose performance is prohibited

will be pro tanto frustrated and discharged. Such a situation arose in Ralli v Naviera,301 which

involved a charterparty governed by English law for a voyage from India to Spain. The

contract provided for payment of freight in Spain on arrival, but during the voyage a Spanish

decree came into force prohibiting payment or receipt of freight at a rate exceeding a statu-

tory limit, which was lower than the agreed rate. The Court of Appeal held that, under English

law as the proper law, the supervening Spanish decree had the effect of frustrating the oblig-

ation to pay the contractual freight insofar as it exceeded the statutory limit. Probably a simi-

lar result would have followed if the prohibition had existed at the time of contracting, but

had not come to the knowledge of the parties until after the voyage had commenced. If,

however, the prohibition had become known to the parties before any substantial performance

(such as the commencement of the loading) had been carried out, it would seem proper to

regard the entire contract as frustrated.

But if the proper law were that of a third country, it is probable that in cases of uninten-

tional illegality the English courts would respect a rule of the foreign proper law which substi-
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tuted for the prohibited obligation a similar obligation to be performed in a different country

where its performance was not prohibited. An example would be the Ralli situation, with the

variation that the proper law was German, and German law substituted an obligation to pay

the excess freight in Hamburg or London. On the other hand, if a foreign proper law were to

insist on maintaining the obligation to perform in the original country, in defiance of the

prohibition there, that would produce a situation contrary to stringent English public policy,

and English conflict law would insist on discharging the obligation as if the contract were

governed by English internal law.302

For the second rule (on unintentional illegality) to apply, the prohibited act must be an act

of performance; that is, an act which the contract necessarily requires to be done by way of

its performance. It is not enough that the prohibited act is merely a preparatory step which a

party may need to take in order to reach a position from which he can carry out the contrac-

tually required performance.303 Thus a promise governed by English law to pay money in

London will not normally be affected by the parties’ awareness that the payer’s assets are all

located in Ruritania, and that the remission of funds from Ruritania to enable the payment to

be made is prohibited by Ruritanian law unless the consent of the Ruritanian central bank is

obtained. Unless it is clearly shown that the parties intended that if necessary the funds should

be ‘smuggled out’ without such consent, there will be a valid contract, under which the payer

effectively gives an absolute warranty that he will succeed in obtaining the necessary consent.

Overriding Interests of the Forum Country

Article 9(2) of the Rome I Regulation specifies that nothing in the Regulation restricts the

application of the overriding mandatory provisions of the law of the forum. Overriding

mandatory provisions are defined by Article 9(1) of the Regulation as provisions, the respect

for which is regarded as crucial by a country for safeguarding its public interests, such as its

political, social or economic organisation, to such an extent that they are applicable to any

situation falling within their scope, irrespective of the law otherwise applicable to the contract

under the Regulation.304 Recital 37 indicates that Article 9(2) should only be applied in

exceptional circumstances, and that the concept of overriding mandatory provisions is

narrower than that of provisions which cannot be derogated from by agreement, as referred

to in Article 3(3)–(4).305 Thus, for Article 9(2) to apply, the relevant substantive rule

contained in the law of the forum must not only be one which, at least in a situation purely

internal to the forum country, cannot be excluded by a contractual term designed to do so, and

which invalidates such a term. The relevant substantive rule must also be one whose opera-
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tion is regarded by the forum country as so crucial for the safeguarding of its public interests

that the forum’s conflict rules require its application in any situation falling within its scope,

even though the contract is governed by a foreign proper law. The effect is to go beyond the

traditional concept of the forum’s stringent public policy, so as to confer on the lex fori a

further, but limited, power to define and effectuate its own overriding interests in invalidat-

ing contracts governed by foreign law.

As is confirmed by the reference in Article 9(1) to a country’s interests, Article 9(2)

utilises the concept of interest analysis, which was isolated in the United States by Brainerd

Currie306 and has become a major choice-influencing factor in American case-law in recent

decades.307 The concept is essentially that a country may be said to have an interest in the

application to a transnational situation of a substantive rule contained in its internal law, if a

policy or purpose which the substantive rule is designed to promote or achieve would be

furthered to a substantial extent by the application of the substantive rule in the determination

of the case in question, in view of the factual connections between the parties, acts and events

involved in the case and the country in question.

Where the lex fori contains an invalidating substantive rule, Article 9(2) authorises the

forum country (by legislation or judicial decision) to define its interests in the application of

its substantive rule; to weigh them against other choice-influencing considerations, such as

the general policies favouring party expectations, the convenient conduct of international

trade, legal certainty, and uniformity of result (regardless of forum), which underlie the

proper law doctrine; and ultimately to determine the circumstances (if any) in which the

forum country’s invalidating interest will be given overriding effect in its courts. But the

forum country is expected to proceed with caution before concluding that its interest is of

sufficient importance to justify derogation from the operation of the proper law, and the asser-

tion of an overriding interest by the forum country under Article 9(2) should rarely occur.

Despite the reference in Article 9(1) to a country’s public interests, and to its political,

social or economic organisation, there is no reason to doubt that Article 9(2) can be applied

to mandatory rules of the lex fori which are designed to protect weaker parties, such as small

businesses when transacting with large or medium-sized businesses. Indeed, there are over-

riding mandatory rules of European Union law which have this purpose. Thus in Ingmar v

Eaton Leonard,308 the European Court ruled that Articles 17 and 18 of EC Directive

86/653,309 which guarantee certain rights to commercial agents after the termination of

agency contracts, must be applied where the commercial agent carried on his activity in a

Member State, even if the principal is established in a non-member country and a clause of
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the contract stipulates that the contract is to be governed by the law of that country. In tradi-

tional English law (before the Rome Convention 1980), overriding effect was sometimes

given to mandatory rules of the lex fori designed to protect a consumer habitually resident

and acting in the forum country,310 or an employee working in the forum country. But it is

probable that the protection of consumers and employees should now be effected under the

specific provisions of the Regulation designed for that purpose, to the exclusion of Article

9(2).311

Article 9(2) also authorises the assertion of overriding interests in the application of rules

which serve more general purposes. Thus, as illustrated by traditional English case-law

(before the Rome Convention), a forum rule against champerty (invalidating a contract by

which a person who has no legitimate interest in a dispute agrees to finance litigation in return

for a share of the proceeds) may be insisted on whenever the litigation to be financed is to

take place in a court of the forum country.312 A forum rule against unreasonable restraint of

trade may be applied whenever the contract prejudices trade which would take place in the

forum country;313 and a forum provision against tie-in clauses in patent licences may be

applied to any licence under a forum patent.314 Forum exchange control legislation may be

applied to borrowings anywhere by a forum national or resident;315 and forum legislation

restricting credit in the interests of currency stability may be applied to all contracts

concluded in the forum country.316

It seems unlikely that Article 9(2) can preserve the operation in the United Kingdom of 

s 27(2)(a) of the Unfair Contract Terms Act 1977, which specifies in effect that the controls

imposed by the Act on the validity of exemption clauses are applicable if the proper law is

foreign by express or implied choice, but the country of closest connection is a part of the

United Kingdom, and an express or implied choice of a foreign law was imposed wholly or

mainly for the purpose of evading the 1977 Act. For Article 7(2) seems designed to enable

the forum country to assert overriding interests on the basis of objective connections, rather

than of nebulous concepts such as evasive purpose; and it is difficult to see how a sufficiently

strong interest can exist in situations where the non-application of the invalidating rule would

have been regarded as entirely tolerable in the absence of an evasive intent.

Overriding Interests of a Third Country

Article 9(3) of the Rome I Regulation specifies that effect may be given to the overriding

mandatory provisions of the law of the country where the obligations arising out of the
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contract have to be or have been performed, in so far as those overriding mandatory provi-

sions render the performance of the contract unlawful. It adds that, in considering whether to

give effect to those provisions, regard must be had to their nature and purpose and to the

consequences of their application or non-application.

This provision appears to address the situation where a contract which is governed by the

law of a country other than the forum country imposes obligations which are valid under its

proper law but whose performance would involve the infringement of a criminal prohibition

imposed by the law of the place of intended or agreed performance. In England, the solutions

traditionally adopted in this context were preserved under the Rome Convention 1980 by the

saving in favour of the forum’s public policy specified by Article 16 of the Convention.317

There is no reason to doubt that under the Regulation the English courts remain free to retain

the solutions traditionally adopted, and it seems probable that this power can now be ascribed

both to Article 9(3) and to the saving in favour of the forum’s public policy now specified by

Article 21 of the Regulation.

Article 9(3) of the Regulation replaces a much wider provision specified by Article 7(1)

of the Convention. Article 7(1) provided that: ‘When applying under this Convention the law

of a country, effect may be given to the mandatory rules of the law of another country with

which the situation has a close connection, if and in so far as, under the law of the latter coun-

try, those rules must be applied whatever the law applicable to the contract. In considering

whether to give effect to these mandatory rules, regard shall be had to their nature and

purpose and to the consequences of their application or non-application.’ But reservations

excluding the application of Article 7(1) were authorised by Article 22(1)(a), and such reser-

vations were made by the United Kingdom,318 Ireland, Germany, Luxembourg, Portugal,

Latvia and Slovenia.

In the absence of a reservation, Article 7(1) of the Convention entrusted a discretionary

power to the court seised, applicable where a foreign law had asserted an interest in having

one of its mandatory rules applied in certain circumstances to contracts which were governed

by other laws. The forum was directed to have regard to the nature and purpose of the manda-

tory substantive rule, and to the consequences of its application or non-application. Thus the

forum was invited to evaluate the legitimacy of the asserted interest, and to weigh it against

the considerations (such as unfair disappointment of the expectations of the party against

whom the invalidating rule would operate) which favoured adherence to the proper law.

Accordingly, it might have been expected that (in the absence of a reservation) the opera-

tion of Article 7(1) of the Convention would largely have depended on whether or not the lex

fori would have asserted an overriding interest in the application of a substantially similar

mandatory rule in a substantially converse situation. If so, Article 7(1) would usually have led

to respect for the corresponding foreign interest. An example would be a champertous agree-

ment, governed by American law, for the financing of litigation to take place in New Zealand;

on the assumptions that American law has no objection to champerty, while New Zealand

law, like English internal law, objects to such an arrangement as increasing the risk of decep-

tion of courts by false evidence. If not, the forum would usually have adhered to the proper

law. Thus the effect of Article 7(1) could have been seen as an advancement in international

344 EU private international law

317 See pp. 339–41 above.
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legal co-operation and harmony. Accordingly, the present writer dissented from the consen-

sus among commentators in the United Kingdom approving the British reservation excluding

Article 7(1).

The effect of the reservation in the United Kingdom was illustrated by Akai v People’s

Insurance,319 where Thomas J upheld in accordance with the expressly chosen English law a

commercial insurance contract between an Australian policy-holder and a Singapore insurer,

and disregarded the invalidation of certain terms by protective Australian legislation, which

had been held applicable by the Australian High Court. Similarly, in Shell v Coral Oil,320

which involved a contract for exclusive distribution of oil products in the Lebanon, Moore-

Bick J gave effect to an express choice of English law, so as to deprive the distributor of the

protection of mandatory rules of Lebanese law.321

Contracts 345

319 [1998] 1 Lloyd’s Rep 90.
320 [1999] 1 Lloyd's Rep 72.
321 See also OT Africa Line v Magic Sportswear [2005] 2 Lloyd's Rep 170, where the Court of

Appeal upheld in accordance with the expressly chosen English law an English jurisdiction clause
contained in a bill of lading in respect of goods shipped in New York for carriage to Liberia, despite the
invalidity of the clause under the law of Canada, where the bill of lading was issued by a Canadian agent
of the English shipowner, and where freight was payable.



REGULATION (EC) No 864/2007 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 11 July 2007

on the law applicable to non-contractual obligations (Rome II)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO-
PEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Articles 61(c) and 67 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the procedure laid down in Article 251
of the Treaty in the light of the joint text approved by the Con-
ciliation Committee on 25 June 2007 (2),

Whereas:

(1) The Community has set itself the objective of maintain-
ing and developing an area of freedom, security and jus-
tice. For the progressive establishment of such an area, the
Community is to adopt measures relating to judicial coop-
eration in civil matters with a cross-border impact to the
extent necessary for the proper functioning of the inter-
nal market.

(2) According to Article 65(b) of the Treaty, these measures
are to include those promoting the compatibility of the
rules applicable in the Member States concerning the con-
flict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and
16 October 1999 endorsed the principle of mutual recog-
nition of judgments and other decisions of judicial
authorities as the cornerstone of judicial cooperation in
civil matters and invited the Council and the Commission
to adopt a programme of measures to implement the prin-
ciple of mutual recognition.

(4) On 30 November 2000, the Council adopted a joint Com-
mission and Council programme of measures for imple-
mentation of the principle of mutual recognition of
decisions in civil and commercial matters (3). The pro-
gramme identifies measures relating to the harmonisation
of conflict-of-law rules as those facilitating the mutual rec-
ognition of judgments.

(5) The Hague Programme (4), adopted by the European
Council on 5 November 2004, called for work to be pur-
sued actively on the rules of conflict of laws regarding
non-contractual obligations (Rome II).

(6) The proper functioning of the internal market creates a
need, in order to improve the predictability of the out-
come of litigation, certainty as to the law applicable and
the free movement of judgments, for the conflict-of-law
rules in the Member States to designate the same national
law irrespective of the country of the court in which an
action is brought.

(7) The substantive scope and the provisions of this Regula-
tion should be consistent with Council Regulation (EC)
No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and
commercial matters (5) (Brussels I) and the instruments
dealing with the law applicable to contractual obligations.

(8) This Regulation should apply irrespective of the nature of
the court or tribunal seised.

(9) Claims arising out of acta iure imperii should include claims
against officials who act on behalf of the State and liabil-
ity for acts of public authorities, including liability of pub-
licly appointed office-holders. Therefore, these matters
should be excluded from the scope of this Regulation.

(10) Family relationships should cover parentage, marriage,
affinity and collateral relatives. The reference in
Article 1(2) to relationships having comparable effects to
marriage and other family relationships should be inter-
preted in accordance with the law of the Member State in
which the court is seised.

(11) The concept of a non-contractual obligation varies from
one Member State to another. Therefore for the purposes
of this Regulation non-contractual obligation should be
understood as an autonomous concept. The conflict-of-
law rules set out in this Regulation should also cover non-
contractual obligations arising out of strict liability.

(12) The law applicable should also govern the question of the
capacity to incur liability in tort/delict.

(1) OJ C 241, 28.9.2004, p. 1.
(2) Opinion of the European Parliament of 6 July 2005 (OJ C 157 E,
6.7.2006, p. 371), Council Common Position of 25 September 2006
(OJ C 289 E, 28.11.2006, p. 68) and Position of the European Parlia-
ment of 18 January 2007 (not yet published in the Official Journal).
European Parliament Legislative Resolution of 10 July 2007 and
Council Decision of 28 June 2007.

(3) OJ C 12, 15.1.2001, p. 1.

(4) OJ C 53, 3.3.2005, p. 1.
(5) OJ L 12, 16.1.2001, p. 1. Regulation as last amended by Regulation
(EC) No 1791/2006 (OJ L 363, 20.12.2006, p. 1).
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(13) Uniform rules applied irrespective of the law they desig-
nate may avert the risk of distortions of competition
between Community litigants.

(14) The requirement of legal certainty and the need to do jus-
tice in individual cases are essential elements of an area of
justice. This Regulation provides for the connecting fac-
tors which are the most appropriate to achieve these
objectives. Therefore, this Regulation provides for a gen-
eral rule but also for specific rules and, in certain provi-
sions, for an ‘escape clause’ which allows a departure from
these rules where it is clear from all the circumstances of
the case that the tort/delict is manifestly more closely con-
nected with another country. This set of rules thus creates
a flexible framework of conflict-of-law rules. Equally, it
enables the court seised to treat individual cases in an
appropriate manner.

(15) The principle of the lex loci delicti commissi is the basic solu-
tion for non-contractual obligations in virtually all the
Member States, but the practical application of the prin-
ciple where the component factors of the case are spread
over several countries varies. This situation engenders
uncertainty as to the law applicable.

(16) Uniform rules should enhance the foreseeability of court
decisions and ensure a reasonable balance between the
interests of the person claimed to be liable and the per-
son who has sustained damage. A connection with the
country where the direct damage occurred (lex loci damni)
strikes a fair balance between the interests of the person
claimed to be liable and the person sustaining the dam-
age, and also reflects the modern approach to civil liabil-
ity and the development of systems of strict liability.

(17) The law applicable should be determined on the basis of
where the damage occurs, regardless of the country or
countries in which the indirect consequences could occur.
Accordingly, in cases of personal injury or damage to
property, the country in which the damage occurs should
be the country where the injury was sustained or the prop-
erty was damaged respectively.

(18) The general rule in this Regulation should be the lex loci
damni provided for in Article 4(1). Article 4(2) should be
seen as an exception to this general principle, creating a
special connection where the parties have their habitual
residence in the same country. Article 4(3) should be
understood as an ‘escape clause’ from Article 4(1) and (2),
where it is clear from all the circumstances of the case that
the tort/delict is manifestly more closely connected with
another country.

(19) Specific rules should be laid down for special torts/delicts
where the general rule does not allow a reasonable bal-
ance to be struck between the interests at stake.

(20) The conflict-of-law rule in matters of product liability
should meet the objectives of fairly spreading the risks
inherent in a modern high-technology society, protecting
consumers’ health, stimulating innovation, securing undis-
torted competition and facilitating trade. Creation of a cas-
cade system of connecting factors, together with a
foreseeability clause, is a balanced solution in regard to
these objectives. The first element to be taken into account
is the law of the country in which the person sustaining
the damage had his or her habitual residence when the
damage occurred, if the product was marketed in that
country. The other elements of the cascade are triggered
if the product was not marketed in that country, without
prejudice to Article 4(2) and to the possibility of a mani-
festly closer connection to another country.

(21) The special rule in Article 6 is not an exception to the
general rule in Article 4(1) but rather a clarification of it.
In matters of unfair competition, the conflict-of-law rule
should protect competitors, consumers and the general
public and ensure that the market economy functions
properly. The connection to the law of the country where
competitive relations or the collective interests of consum-
ers are, or are likely to be, affected generally satisfies these
objectives.

(22) The non-contractual obligations arising out of restrictions
of competition in Article 6(3) should cover infringements
of both national and Community competition law. The
law applicable to such non-contractual obligations should
be the law of the country where the market is, or is likely
to be, affected. In cases where the market is, or is likely to
be, affected in more than one country, the claimant should
be able in certain circumstances to choose to base his or
her claim on the law of the court seised.

(23) For the purposes of this Regulation, the concept of restric-
tion of competition should cover prohibitions on agree-
ments between undertakings, decisions by associations of
undertakings and concerted practices which have as their
object or effect the prevention, restriction or distortion of
competition within a Member State or within the internal
market, as well as prohibitions on the abuse of a domi-
nant position within a Member State or within the inter-
nal market, where such agreements, decisions, concerted
practices or abuses are prohibited by Articles 81 and 82
of the Treaty or by the law of a Member State.

(24) ‘Environmental damage’ should be understood as mean-
ing adverse change in a natural resource, such as water,
land or air, impairment of a function performed by that
resource for the benefit of another natural resource or the
public, or impairment of the variability among living
organisms.
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(25) Regarding environmental damage, Article 174 of the
Treaty, which provides that there should be a high level
of protection based on the precautionary principle and the
principle that preventive action should be taken, the prin-
ciple of priority for corrective action at source and the
principle that the polluter pays, fully justifies the use of
the principle of discriminating in favour of the person sus-
taining the damage. The question of when the person seek-
ing compensation can make the choice of the law
applicable should be determined in accordance with the
law of the Member State in which the court is seised.

(26) Regarding infringements of intellectual property rights, the
universally acknowledged principle of the lex loci protectio-
nis should be preserved. For the purposes of this Regula-
tion, the term ‘intellectual property rights’ should be
interpreted as meaning, for instance, copyright, related
rights, the sui generis right for the protection of databases
and industrial property rights.

(27) The exact concept of industrial action, such as strike action
or lock-out, varies from one Member State to another and
is governed by each Member State’s internal rules. There-
fore, this Regulation assumes as a general principle that
the law of the country where the industrial action was
taken should apply, with the aim of protecting the rights
and obligations of workers and employers.

(28) The special rule on industrial action in Article 9 is with-
out prejudice to the conditions relating to the exercise of
such action in accordance with national law and without
prejudice to the legal status of trade unions or of the rep-
resentative organisations of workers as provided for in the
law of the Member States.

(29) Provision should be made for special rules where damage
is caused by an act other than a tort/delict, such as unjust
enrichment, negotiorum gestio and culpa in contrahendo.

(30) Culpa in contrahendo for the purposes of this Regulation is
an autonomous concept and should not necessarily be
interpreted within the meaning of national law. It should
include the violation of the duty of disclosure and the
breakdown of contractual negotiations. Article 12 covers
only non-contractual obligations presenting a direct link
with the dealings prior to the conclusion of a contract.
This means that if, while a contract is being negotiated, a
person suffers personal injury, Article 4 or other relevant
provisions of this Regulation should apply.

(31) To respect the principle of party autonomy and to enhance
legal certainty, the parties should be allowed to make a
choice as to the law applicable to a non-contractual obli-
gation. This choice should be expressed or demonstrated
with reasonable certainty by the circumstances of the case.

Where establishing the existence of the agreement, the
court has to respect the intentions of the parties. Protec-
tion should be given to weaker parties by imposing cer-
tain conditions on the choice.

(32) Considerations of public interest justify giving the courts
of the Member States the possibility, in exceptional cir-
cumstances, of applying exceptions based on public policy
and overriding mandatory provisions. In particular, the
application of a provision of the law designated by this
Regulation which would have the effect of causing non-
compensatory exemplary or punitive damages of an exces-
sive nature to be awarded may, depending on the
circumstances of the case and the legal order of the Mem-
ber State of the court seised, be regarded as being con-
trary to the public policy (ordre public) of the forum.

(33) According to the current national rules on compensation
awarded to victims of road traffic accidents, when quanti-
fying damages for personal injury in cases in which the
accident takes place in a State other than that of the
habitual residence of the victim, the court seised should
take into account all the relevant actual circumstances of
the specific victim, including in particular the actual losses
and costs of after-care and medical attention.

(34) In order to strike a reasonable balance between the par-
ties, account must be taken, in so far as appropriate, of
the rules of safety and conduct in operation in the coun-
try in which the harmful act was committed, even where
the non-contractual obligation is governed by the law of
another country. The term ‘rules of safety and conduct’
should be interpreted as referring to all regulations hav-
ing any relation to safety and conduct, including, for
example, road safety rules in the case of an accident.

(35) A situation where conflict-of-law rules are dispersed
among several instruments and where there are differ-
ences between those rules should be avoided. This Regu-
lation, however, does not exclude the possibility of
inclusion of conflict-of-law rules relating to non-
contractual obligations in provisions of Community law
with regard to particular matters.

This Regulation should not prejudice the application of
other instruments laying down provisions designed to
contribute to the proper functioning of the internal mar-
ket in so far as they cannot be applied in conjunction with
the law designated by the rules of this Regulation. The
application of provisions of the applicable law designated
by the rules of this Regulation should not restrict the free
movement of goods and services as regulated by Commu-
nity instruments, such as Directive 2000/31/EC of the
European Parliament and of the Council of 8 June 2000
on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market
(Directive on electronic commerce) (1).

(1) OJ L 178, 17.7.2000, p. 1.
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(36) Respect for international commitments entered into by
the Member States means that this Regulation should not
affect international conventions to which one or more
Member States are parties at the time this Regulation is
adopted. To make the rules more accessible, the Commis-
sion should publish the list of the relevant conventions in
the Official Journal of the European Union on the basis of
information supplied by the Member States.

(37) The Commission will make a proposal to the European
Parliament and the Council concerning the procedures and
conditions according to which Member States would be
entitled to negotiate and conclude on their own behalf
agreements with third countries in individual and excep-
tional cases, concerning sectoral matters, containing pro-
visions on the law applicable to non-contractual
obligations.

(38) Since the objective of this Regulation cannot be suffi-
ciently achieved by the Member States, and can therefore,
by reason of the scale and effects of this Regulation, be
better achieved at Community level, the Community may
adopt measures, in accordance with the principle of sub-
sidiarity set out in Article 5 of the Treaty. In accordance
with the principle of proportionality set out in that Article,
this Regulation does not go beyond what is necessary to
attain that objective.

(39) In accordance with Article 3 of the Protocol on the posi-
tion of the United Kingdom and Ireland annexed to the
Treaty on European Union and to the Treaty establishing
the European Community, the United Kingdom and Ire-
land are taking part in the adoption and application of
this Regulation.

(40) In accordance with Articles 1 and 2 of the Protocol on
the position of Denmark, annexed to the Treaty on Euro-
pean Union and to the Treaty establishing the European
Community, Denmark does not take part in the adoption
of this Regulation, and is not bound by it or subject to its
application,

HAVE ADOPTED THIS REGULATION:

CHAPTER I

SCOPE

Article 1

Scope

1. This Regulation shall apply, in situations involving a con-
flict of laws, to non-contractual obligations in civil and commer-
cial matters. It shall not apply, in particular, to revenue, customs
or administrative matters or to the liability of the State for acts
and omissions in the exercise of State authority (acta iure imperii).

2. The following shall be excluded from the scope of this
Regulation:

(a) non-contractual obligations arising out of family relation-
ships and relationships deemed by the law applicable to such
relationships to have comparable effects including mainte-
nance obligations;

(b) non-contractual obligations arising out of matrimonial prop-
erty regimes, property regimes of relationships deemed by
the law applicable to such relationships to have comparable
effects to marriage, and wills and succession;

(c) non-contractual obligations arising under bills of exchange,
cheques and promissory notes and other negotiable instru-
ments to the extent that the obligations under such other
negotiable instruments arise out of their negotiable character;

(d) non-contractual obligations arising out of the law of com-
panies and other bodies corporate or unincorporated regard-
ing matters such as the creation, by registration or otherwise,
legal capacity, internal organisation or winding-up of com-
panies and other bodies corporate or unincorporated, the
personal liability of officers and members as such for the
obligations of the company or body and the personal liabil-
ity of auditors to a company or to its members in the statu-
tory audits of accounting documents;

(e) non-contractual obligations arising out of the relations
between the settlors, trustees and beneficiaries of a trust cre-
ated voluntarily;

(f) non-contractual obligations arising out of nuclear damage;

(g) non-contractual obligations arising out of violations of pri-
vacy and rights relating to personality, including defamation.

3. This Regulation shall not apply to evidence and procedure,
without prejudice to Articles 21 and 22.

4. For the purposes of this Regulation, ‘Member State’ shall
mean any Member State other than Denmark.

Article 2

Non-contractual obligations

1. For the purposes of this Regulation, damage shall cover any
consequence arising out of tort/delict, unjust enrichment, nego-
tiorum gestio or culpa in contrahendo.

2. This Regulation shall apply also to non-contractual obliga-
tions that are likely to arise.
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3. Any reference in this Regulation to:

(a) an event giving rise to damage shall include events giving
rise to damage that are likely to occur; and

(b) damage shall include damage that is likely to occur.

Article 3

Universal application

Any law specified by this Regulation shall be applied whether or
not it is the law of a Member State.

CHAPTER II

TORTS/DELICTS

Article 4

General rule

1. Unless otherwise provided for in this Regulation, the law
applicable to a non-contractual obligation arising out of a
tort/delict shall be the law of the country in which the damage
occurs irrespective of the country in which the event giving rise
to the damage occurred and irrespective of the country or coun-
tries in which the indirect consequences of that event occur.

2. However, where the person claimed to be liable and the
person sustaining damage both have their habitual residence in
the same country at the time when the damage occurs, the law
of that country shall apply.

3. Where it is clear from all the circumstances of the case that
the tort/delict is manifestly more closely connected with a coun-
try other than that indicated in paragraphs 1 or 2, the law of
that other country shall apply. A manifestly closer connection
with another country might be based in particular on a pre-
existing relationship between the parties, such as a contract, that
is closely connected with the tort/delict in question.

Article 5

Product liability

1. Without prejudice to Article 4(2), the law applicable to a
non-contractual obligation arising out of damage caused by a
product shall be:

(a) the law of the country in which the person sustaining the
damage had his or her habitual residence when the damage
occurred, if the product was marketed in that country; or,
failing that,

(b) the law of the country in which the product was acquired, if
the product was marketed in that country; or, failing that,

(c) the law of the country in which the damage occurred, if the
product was marketed in that country.

However, the law applicable shall be the law of the country in
which the person claimed to be liable is habitually resident if he
or she could not reasonably foresee the marketing of the prod-
uct, or a product of the same type, in the country the law of
which is applicable under (a), (b) or (c).

2. Where it is clear from all the circumstances of the case that
the tort/delict is manifestly more closely connected with a coun-
try other than that indicated in paragraph 1, the law of that other
country shall apply. A manifestly closer connection with another
country might be based in particular on a pre-existing relation-
ship between the parties, such as a contract, that is closely con-
nected with the tort/delict in question.

Article 6

Unfair competition and acts restricting free competition

1. The law applicable to a non-contractual obligation arising
out of an act of unfair competition shall be the law of the coun-
try where competitive relations or the collective interests of con-
sumers are, or are likely to be, affected.

2. Where an act of unfair competition affects exclusively the
interests of a specific competitor, Article 4 shall apply.

3. (a) The law applicable to a non-contractual obligation aris-
ing out of a restriction of competition shall be the law
of the country where the market is, or is likely to be,
affected.

(b) When the market is, or is likely to be, affected in more
than one country, the person seeking compensation
for damage who sues in the court of the domicile of
the defendant, may instead choose to base his or her
claim on the law of the court seised, provided that the
market in that Member State is amongst those directly
and substantially affected by the restriction of compe-
tition out of which the non-contractual obligation on
which the claim is based arises; where the claimant
sues, in accordance with the applicable rules on juris-
diction, more than one defendant in that court, he or
she can only choose to base his or her claim on the
law of that court if the restriction of competition on
which the claim against each of these defendants relies
directly and substantially affects also the market in the
Member State of that court.

4. The law applicable under this Article may not be derogated
from by an agreement pursuant to Article 14.
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Article 7

Environmental damage

The law applicable to a non-contractual obligation arising out of
environmental damage or damage sustained by persons or prop-
erty as a result of such damage shall be the law determined pur-
suant to Article 4(1), unless the person seeking compensation for
damage chooses to base his or her claim on the law of the coun-
try in which the event giving rise to the damage occurred.

Article 8

Infringement of intellectual property rights

1. The law applicable to a non-contractual obligation arising
from an infringement of an intellectual property right shall be
the law of the country for which protection is claimed.

2. In the case of a non-contractual obligation arising from an
infringement of a unitary Community intellectual property right,
the law applicable shall, for any question that is not governed by
the relevant Community instrument, be the law of the country
in which the act of infringement was committed.

3. The law applicable under this Article may not be derogated
from by an agreement pursuant to Article 14.

Article 9

Industrial action

Without prejudice to Article 4(2), the law applicable to a non-
contractual obligation in respect of the liability of a person in
the capacity of a worker or an employer or the organisations
representing their professional interests for damages caused by
an industrial action, pending or carried out, shall be the law of
the country where the action is to be, or has been, taken.

CHAPTER III

UNJUST ENRICHMENT, NEGOTIORUM GESTIO AND CULPA IN
CONTRAHENDO

Article 10

Unjust enrichment

1. If a non-contractual obligation arising out of unjust enrich-
ment, including payment of amounts wrongly received, concerns
a relationship existing between the parties, such as one arising
out of a contract or a tort/delict, that is closely connected with
that unjust enrichment, it shall be governed by the law that gov-
erns that relationship.

2. Where the law applicable cannot be determined on the
basis of paragraph 1 and the parties have their habitual residence
in the same country when the event giving rise to unjust enrich-
ment occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the
basis of paragraphs 1 or 2, it shall be the law of the country in
which the unjust enrichment took place.

4. Where it is clear from all the circumstances of the case that
the non-contractual obligation arising out of unjust enrichment
is manifestly more closely connected with a country other than
that indicated in paragraphs 1, 2 and 3, the law of that other
country shall apply.

Article 11

Negotiorum gestio

1. If a non-contractual obligation arising out of an act per-
formed without due authority in connection with the affairs of
another person concerns a relationship existing between the par-
ties, such as one arising out of a contract or a tort/delict, that is
closely connected with that non-contractual obligation, it shall
be governed by the law that governs that relationship.

2. Where the law applicable cannot be determined on the
basis of paragraph 1, and the parties have their habitual resi-
dence in the same country when the event giving rise to the dam-
age occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the
basis of paragraphs 1 or 2, it shall be the law of the country in
which the act was performed.

4. Where it is clear from all the circumstances of the case that
the non-contractual obligation arising out of an act performed
without due authority in connection with the affairs of another
person is manifestly more closely connected with a country other
than that indicated in paragraphs 1, 2 and 3, the law of that
other country shall apply.

Article 12

Culpa in contrahendo

1. The law applicable to a non-contractual obligation arising
out of dealings prior to the conclusion of a contract, regardless
of whether the contract was actually concluded or not, shall be
the law that applies to the contract or that would have been
applicable to it had it been entered into.

2. Where the law applicable cannot be determined on the
basis of paragraph 1, it shall be:

(a) the law of the country in which the damage occurs, irrespec-
tive of the country in which the event giving rise to the dam-
age occurred and irrespective of the country or countries in
which the indirect consequences of that event occurred; or

(b) where the parties have their habitual residence in the same
country at the time when the event giving rise to the dam-
age occurs, the law of that country; or

(c) where it is clear from all the circumstances of the case that
the non-contractual obligation arising out of dealings prior
to the conclusion of a contract is manifestly more closely
connected with a country other than that indicated in
points (a) and (b), the law of that other country.
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Article 13

Applicability of Article 8

For the purposes of this Chapter, Article 8 shall apply to non-
contractual obligations arising from an infringement of an intel-
lectual property right.

CHAPTER IV

FREEDOM OF CHOICE

Article 14

Freedom of choice

1. The parties may agree to submit non-contractual obliga-
tions to the law of their choice:

(a) by an agreement entered into after the event giving rise to
the damage occurred;

or

(b) where all the parties are pursuing a commercial activity, also
by an agreement freely negotiated before the event giving
rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable
certainty by the circumstances of the case and shall not preju-
dice the rights of third parties.

2. Where all the elements relevant to the situation at the time
when the event giving rise to the damage occurs are located in a
country other than the country whose law has been chosen, the
choice of the parties shall not prejudice the application of provi-
sions of the law of that other country which cannot be dero-
gated from by agreement.

3. Where all the elements relevant to the situation at the time
when the event giving rise to the damage occurs are located in
one or more of the Member States, the parties’ choice of the law
applicable other than that of a Member State shall not prejudice
the application of provisions of Community law, where appro-
priate as implemented in the Member State of the forum, which
cannot be derogated from by agreement.

CHAPTER V

COMMON RULES

Article 15

Scope of the law applicable

The law applicable to non-contractual obligations under this
Regulation shall govern in particular:

(a) the basis and extent of liability, including the determination
of persons who may be held liable for acts performed by
them;

(b) the grounds for exemption from liability, any limitation of
liability and any division of liability;

(c) the existence, the nature and the assessment of damage or
the remedy claimed;

(d) within the limits of powers conferred on the court by its
procedural law, the measures which a court may take to pre-
vent or terminate injury or damage or to ensure the provi-
sion of compensation;

(e) the question whether a right to claim damages or a remedy
may be transferred, including by inheritance;

(f) persons entitled to compensation for damage sustained
personally;

(g) liability for the acts of another person;

(h) the manner in which an obligation may be extinguished and
rules of prescription and limitation, including rules relating
to the commencement, interruption and suspension of a
period of prescription or limitation.

Article 16

Overriding mandatory provisions

Nothing in this Regulation shall restrict the application of the
provisions of the law of the forum in a situation where they are
mandatory irrespective of the law otherwise applicable to the
non-contractual obligation.

Article 17

Rules of safety and conduct

In assessing the conduct of the person claimed to be liable,
account shall be taken, as a matter of fact and in so far as is
appropriate, of the rules of safety and conduct which were in
force at the place and time of the event giving rise to the liability.

Article 18

Direct action against the insurer of the person liable

The person having suffered damage may bring his or her claim
directly against the insurer of the person liable to provide com-
pensation if the law applicable to the non-contractual obligation
or the law applicable to the insurance contract so provides.

Article 19

Subrogation

Where a person (the creditor) has a non-contractual claim upon
another (the debtor), and a third person has a duty to satisfy the
creditor, or has in fact satisfied the creditor in discharge of that
duty, the law which governs the third person’s duty to satisfy the
creditor shall determine whether, and the extent to which, the
third person is entitled to exercise against the debtor the rights
which the creditor had against the debtor under the law govern-
ing their relationship.
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Article 20

Multiple liability

If a creditor has a claim against several debtors who are liable
for the same claim, and one of the debtors has already satisfied
the claim in whole or in part, the question of that debtor’s right
to demand compensation from the other debtors shall be gov-
erned by the law applicable to that debtor’s non-contractual obli-
gation towards the creditor.

Article 21

Formal validity

A unilateral act intended to have legal effect and relating to a
non-contractual obligation shall be formally valid if it satisfies
the formal requirements of the law governing the non-
contractual obligation in question or the law of the country in
which the act is performed.

Article 22

Burden of proof

1. The law governing a non-contractual obligation under this
Regulation shall apply to the extent that, in matters of non-
contractual obligations, it contains rules which raise presump-
tions of law or determine the burden of proof.

2. Acts intended to have legal effect may be proved by any
mode of proof recognised by the law of the forum or by any of
the laws referred to in Article 21 under which that act is for-
mally valid, provided that such mode of proof can be adminis-
tered by the forum.

CHAPTER VI

OTHER PROVISIONS

Article 23

Habitual residence

1. For the purposes of this Regulation, the habitual residence
of companies and other bodies, corporate or unincorporated,
shall be the place of central administration.

Where the event giving rise to the damage occurs, or the dam-
age arises, in the course of operation of a branch, agency or any
other establishment, the place where the branch, agency or any
other establishment is located shall be treated as the place of
habitual residence.

2. For the purposes of this Regulation, the habitual residence
of a natural person acting in the course of his or her business
activity shall be his or her principal place of business.

Article 24

Exclusion of renvoi

The application of the law of any country specified by this Regu-
lation means the application of the rules of law in force in that
country other than its rules of private international law.

Article 25

States with more than one legal system

1. Where a State comprises several territorial units, each of
which has its own rules of law in respect of non-contractual obli-
gations, each territorial unit shall be considered as a country for
the purposes of identifying the law applicable under this
Regulation.

2. A Member State within which different territorial units have
their own rules of law in respect of non-contractual obligations
shall not be required to apply this Regulation to conflicts solely
between the laws of such units.

Article 26

Public policy of the forum

The application of a provision of the law of any country speci-
fied by this Regulation may be refused only if such application is
manifestly incompatible with the public policy (ordre public) of
the forum.

Article 27

Relationship with other provisions of Community law

This Regulation shall not prejudice the application of provisions
of Community law which, in relation to particular matters, lay
down conflict-of-law rules relating to non-contractual
obligations.

Article 28

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of inter-
national conventions to which one or more Member States are
parties at the time when this Regulation is adopted and which
lay down conflict-of-law rules relating to non-contractual
obligations.

2. However, this Regulation shall, as between Member States,
take precedence over conventions concluded exclusively between
two or more of them in so far as such conventions concern mat-
ters governed by this Regulation.
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CHAPTER VII

FINAL PROVISIONS

Article 29

List of conventions

1. By 11 July 2008, Member States shall notify the Commis-
sion of the conventions referred to in Article 28(1). After that
date, Member States shall notify the Commission of all denuncia-
tions of such conventions.

2. The Commission shall publish in the Official Journal of the
European Union within six months of receipt:

(i) a list of the conventions referred to in paragraph 1;

(ii) the denunciations referred to in paragraph 1.

Article 30

Review clause

1. Not later than 20 August 2011, the Commission shall sub-
mit to the European Parliament, the Council and the European
Economic and Social Committee a report on the application of
this Regulation. If necessary, the report shall be accompanied by
proposals to adapt this Regulation. The report shall include:

(i) a study on the effects of the way in which foreign law is
treated in the different jurisdictions and on the extent to

which courts in the Member States apply foreign law in prac-
tice pursuant to this Regulation;

(ii) a study on the effects of Article 28 of this Regulation with
respect to the Hague Convention of 4 May 1971 on the law
applicable to traffic accidents.

2. Not later than 31 December 2008, the Commission shall
submit to the European Parliament, the Council and the Euro-
pean Economic and Social Committee a study on the situation
in the field of the law applicable to non-contractual obligations
arising out of violations of privacy and rights relating to person-
ality, taking into account rules relating to freedom of the press
and freedom of expression in the media, and conflict-of-law
issues related to Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and
on the free movement of such data (1).

Article 31

Application in time

This Regulation shall apply to events giving rise to damage which
occur after its entry into force.

Article 32

Date of application

This Regulation shall apply from 11 January 2009, except for
Article 29, which shall apply from 11 July 2008.

This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaty establishing the European Community.

Done at Strasbourg, 11 July 2007.

For the European Parliament
The President
H.-G. PÖTTERING

For the Council
The President

M. LOBO ANTUNES

(1) OJ L 281, 23.11.1995, p. 31.
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Commission Statement on the review clause (Article 30)

The Commission, following the invitation by the European Parliament and the Council in the frame of
Article 30 of the ‘Rome II’ Regulation, will submit, not later than December 2008, a study on the situation
in the field of the law applicable to non-contractual obligations arising out of violations of privacy and rights
relating to personality. The Commission will take into consideration all aspects of the situation and take
appropriate measures if necessary.

Commission Statement on road accidents

The Commission, being aware of the different practices followed in the Member States as regards the level of
compensation awarded to victims of road traffic accidents, is prepared to examine the specific problems
resulting for EU residents involved in road traffic accidents in a Member State other than the Member State
of their habitual residence. To that end the Commission will make available to the European Parliament and
to the Council, before the end of 2008, a study on all options, including insurance aspects, for improving
the position of cross-border victims, which would pave the way for a Green Paper.

Commission Statement on the treatment of foreign law

The Commission, being aware of the different practices followed in the Member States as regards the treat-
ment of foreign law, will publish at the latest four years after the entry into force of the ‘Rome II’ Regulation
and in any event as soon as it is available a horizontal study on the application of foreign law in civil
and commercial matters by the courts of the Member States, having regard to the aims of the Hague Pro-
gramme. It is also prepared to take appropriate measures if necessary.
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14. Torts

INTRODUCTION

The Rome II Regulation

In litigation relating to torts or restitutionary obligations, choice of the applicable substantive

law is now regulated by EC Regulation 864/2007 on the Law Applicable to Non-contractual

Obligations, which is usually referred to as the Rome II Regulation.1 The Regulation was

adopted by the EC Parliament and Council on 11th July 2007.2 By Articles 31 and 32, the

Regulation became applicable on 11th January 2009, and it applies to events giving rise to

damage which occur after that date. Since the United Kingdom and Ireland elected to partic-

ipate in the adoption and application of the Regulation, it applies in all the Member States

except Denmark.3 Thus, in the United Kingdom, the choice-of-law rules specified by the

Regulation have replaced those laid down by Part III of the Private International Law

(Miscellaneous Provisions) Act 1995.

The Rome II Regulation lays down choice-of-law rules for torts and restitutionary obliga-

tions. It is designed to complement the EU measures (the Rome Convention 1980, and its

successor, the Rome I Regulation) on the law applicable to contractual obligations.4 The

general purposes underlying the harmonisation of choice-of-law rules effected by the Rome

II Regulation are disclosed by various recitals. In substance, these relate to the achievement

of certainty, predictability and uniformity of result, regardless of forum; the achievement of

justice in individual cases; and the achievement of a reasonable balance between the interests

of the parties involved.

Thus Recital 6 explains that the proper functioning of the internal market creates a need,

in order to improve the predictability of the outcome of litigation, certainty as to the law
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1 For its text, see [2007] OJ L199/40.
2 The legislative procedure leading to the adoption of the Regulation was initiated by a proposal

presented by the EC Commission on 22nd July 2003; see COM(2003) 427 final. A resolution on first
reading was adopted by the European Parliament on 6th July 2005; see JUSTCIV 132, 13th July 2005.
An amended proposal was presented by the Commission on 21st February 2006; see COM(2006) 83
final. Common Position 22/2006 was adopted by the Council on 25th September 2006; see [2006] OJ
C289E/68. A resolution on second reading was adopted by the European Parliament on 18th January
2007; see JUSTCIV 7, 24th January 2007. An agreement between the Council and the Parliament,
settling all outstanding issues, was reached in conciliation committee on 15th May 2007; see Council
press release 9713/07 (Presse 111), 16th May 2007, and Commission press release IP/07/679, 16th May
2007. The text so agreed on was approved by the Council on 28th June 2007, and by the Parliament on
10th July 2007; see Council doc 11313/07 of 28th June 2007, and Parliamentary doc P6_TA-
PROV(2007)0317, A6-0257/2007.

3 See Recitals 39–40 and Article 1(4) of the Regulation.
4 On these, see Chapters 12 and 13 above.



applicable and the free movement of judgments, for the conflict rules in the Member States

to designate the same national law, irrespective of the country of the court in which an action

is brought. Recital 13 adds that uniform rules applied irrespective of the law they designate

may avert the risk of distortions of competition between Community litigants. Recital 14

emphasises that the requirement of legal certainty and the need to do justice in individual

cases are essential elements of an area of justice, and asserts that the Regulation provides for

the connecting factors which are the most appropriate to achieve these objectives. By provid-

ing for a general rule and also for specific rules and, in certain provisions, for an escape

clause, it creates a flexible framework and enables the court seised to treat individual cases

in an appropriate manner. Recital 16 explains that uniform rules should enhance the foresee-

ability of court decisions and ensure a reasonable balance between the interests of the person

claimed to be liable and the person who has sustained damage. Recital 19 adds that specific

rules should be laid down for special torts where the general rule does not allow a reasonable

balance to be struck between the interests at stake.

The Rome II Regulation contains 32 Articles arranged in VII Chapters. Chapter I (Articles

1–3) deals with the scope of the Regulation and provides some definitions. Chapter II

(Articles 4–9) specifies the choice-of-law rules which apply to torts. Chapter III (Articles

10–13) specifies the choice-of-law rules which apply to restitutionary obligations. Chapter IV

(Article 14) enables the parties involved to choose the applicable law by agreement. Chapters

V and VI (Articles 15–22 and 23–8) lay down some further rules which apply both to torts

and to restitutionary obligations. These deal with such matters as the range of issues which

are governed by the applicable law, the meaning of habitual residence, and the exceptional

intervention of the forum’s public policy. Chapter VII (Articles 29–32) deals with such

matters as the commencement date.

Material Scope

By Article 1(1), the Rome II Regulation applies, in situations involving a conflict of laws, to

non-contractual obligations in civil and commercial matters. It does not apply, in particular,

to revenue, customs or administrative matters, nor to the liability of the State for acts and

omissions in the exercise of State authority (‘acta iure imperii’). Recital 9 explains that claims

arising out of ‘acta iure imperii’ include claims against officials who act on behalf of the

State, and liability for acts of public authorities, including liability of publicly appointed

office-holders.

Recital 7 recognises that the substantive scope and the provisions of the Regulation should

be consistent with the Brussels I Regulation5 and the instruments dealing with the law applic-

able to contractual obligations (the Rome Convention 1980 and, now, the Rome I

Regulation).6 Recital 8 adds that the Regulation applies irrespective of the nature of the court

or tribunal seised. Recital 11 explains that, since the concept of a non-contractual obligation

varies from one Member State to another, for the purposes of the Regulation ‘non-contractual

obligation’ should be understood as an autonomous concept.
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6 On these, see Chapters 12 and 13 above. Similarly, Recital 7 to the Rome I Regulation notes

that the substantive scope and the provisions of that Regulation should be consistent with the Brussels
I Regulation and the Rome II Regulation.



In view of these provisions and recitals, and of the decisions of the European Court on the

scope of the Brussels Convention and the Brussels I Regulation,7 it may be concluded that the

Rome II Regulation is confined to claims which are governed by private law, and does not

apply to disputes between a private person and a public authority which arise out of acts done

by the public authority in the exercise of its powers as such, or which involve a relationship

entailing the exercise by the State of powers going beyond those existing under the rules

applicable to relations between private persons.

The Regulation deals with two classes of non-contractual obligation: torts, which are dealt

with by Chapter II (Articles 4–9); and restitutionary obligations, which are dealt with by

Chapter III (Articles 10–13). Further rules, applicable to both torts and restitutionary obliga-

tions, are laid down by Chapters IV–VI (Articles 14–28). The present chapter of this work

will examine choice of law in respect of torts, and the following chapter will consider resti-

tutionary obligations.

The Rome II Regulation does not explicitly provide a substantive definition of a tort.

Indications are offered by Recital 11, which declares that, since the concept of a non-contrac-

tual obligation varies from one Member State to another, for the purposes of the Regulation

‘non-contractual obligation’ should be understood as an autonomous concept. It also explains

that the conflict rules set out in the Regulation extend to non-contractual obligations arising

out of strict liability. Recital 12 adds that the law applicable should also govern the question

of the capacity to incur liability in tort. Despite the limited character of these indications, it

seems clear that the concept of a tort refers to an act which is wrongful, other than by reason

of its being a breach of contract or trust, and which therefore gives rise to liability to pay

compensation for loss arising therefrom. In contrast, a restitutionary obligation does not

require a wrongful act, but arises from a situation involving unjust enrichment, unauthorised

agency, or pre-contractual dealings.

Article 2 contains some definitions, designed to ensure that the Regulation extends to

threatened torts, and that references to damage extend to a corresponding result in the case of

restitutionary claims. Thus Article 2(1) specifies that, for the purposes of the Regulation,

damage covers any consequence arising out of tort, unjust enrichment, negotiorum gestio or

culpa in contrahendo. By Article 2(2), the Regulation extends to non-contractual obligations

which are likely to arise. By Article 2(3), any reference in the Regulation to an event giving

rise to damage includes events giving rise to damage which are likely to occur, and any refer-

ence to damage includes damage which is likely to occur.

Various matters are excluded from the scope of the Regulation by Article 1(2) and (3). Many

of these exclusions resemble ones made by the Rome Convention 1980 and the Rome I

Regulation.8 Thus there are exclusions from the Rome II Regulation by Article 1(2)(a) in

respect of obligations arising out of family relationships, and relationships deemed by the law

applicable to such relationships to have comparable effects, including maintenance obligations;
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7 See Case 29/76: LTU v Eurocontrol [1976] ECR 1541; Case 814/79: Netherlands v Rüffer
[1980] ECR 3807; Case C-172/91: Sonntag v Waidmann [1993] ECR I-1963; Case C-167/00: VKI v
Henkel [2002] ECR I-8111; Case C-271/00: Gemeente Steenbergen v Baten [2002] ECR I-10489; Case
C-266/01: Tiard [2003] ECR I-4867; Case C-433/01: Freistaat Bayern v Blijdenstein [2004] ECR I-
981; Case C-265/02: Frahuil v Assitalia [2004] ECR I-1543; and Case C-292/05: Lechouritou v
Germany [2007] ECR I-1519.

8 See pp. 290–93 above.



and by Article 1(2)(b) in respect of obligations arising out of matrimonial property regimes,

property regimes of relationships deemed by the law applicable to such relationships to have

comparable effects to marriage, and wills and succession. In this connection, Recital 10

explains that family relationships refer to parentage, marriage, affinity and collateral rela-

tives; and that the reference to relationships having comparable effects to marriage and other

family relationships should be interpreted in accordance with the law of the forum.9 The ratio-

nale for these exclusions appears to be the absence of harmonised choice-of-law rules in the

Community as regards family law.10

But the Rome II Regulation contains no exclusion, corresponding to Article 1(2)(a) of the

Rome I Regulation, in respect of questions involving the capacity of individuals. In contrast,

Recital 12 to the Rome II Regulation explains that the law applicable to a tort should also

govern the question of capacity to incur liability in tort. Moreover, it seems clear the family

exclusions do not apply to situations where the claim arises from the ordinary law of tort, but

a defence is raised by reference to an immunity which arises from a family relationship. For

example, where the claim is for personal injury arising from a road accident, but it is brought

by one spouse against the other, or by a child against his parent, and the defendant invokes a

rule which eliminates liability in tort by reason of the familial relationship.

Another exclusion from the Rome II Regulation relates to negotiable instruments. Article

1(2)(c) refers to obligations arising under bills of exchange, cheques and promissory notes,

and other negotiable instruments to the extent that the obligations under such other negotiable

instruments arise out of their negotiable character.11

A further exclusion relates to obligations governed by company law. Article 1(2)(d) refers

to obligations arising out of the law of companies and other bodies corporate or unincorpo-

rated, regarding matters such as the creation (by registration or otherwise), legal capacity,

internal organisation, or winding-up of companies and other bodies corporate or unincorpo-

rated, the personal liability of officers and members as such for the obligations of the

company or body, and the personal liability of auditors to a company or to its members in the

statutory audits of accounting documents.12 This exclusion reflects the view that such matters

should be referred to the law governing the company or entity.13 As regards auditors, since

the reference is to their liability to the company audited or to its members, the exclusion

appears not to cover a claim against an auditor by a potential purchaser of a company.14 But

it seems that the reference in Article 1(2)(d) to the legal capacity of companies and other

bodies overrides the indication by Recital 12 that the law applicable to a tort should also

govern the question of capacity to incur liability in tort.
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9 These provisions accord with Article 1(2)(b) and (c) and Recital 8 of the Rome I Regulation.
10 See the Explanatory Memorandum accompanying the EC Commission Proposal of 22nd July

2003, COM(2003) 427 final, at p. 8.
11 This accords with Article 1(2)(d) of the Rome I Regulation.
12 Except for the addition of the reference to auditors, this accords with Article 1(2)(f) of the

Rome I Regulation.
13 See the Explanatory Memorandum accompanying the EC Commission Proposal of 22nd July

2003, COM(2003) 427 final, at p. 9.
14 See the Draft Report by Diana Wallis MEP, rapporteur, to the EP Committee on Legal Affairs,

2003/0168(COD), 11th November 2004.



Another exclusion from the Rome II Regulation relates to trusts. Article 1(2)(e) refers to

obligations arising out of the relations between the settlors, trustees and beneficiaries of a

trust created voluntarily. In contrast, Article 1(2)(h) of the Rome I Regulation refers to the

constitution of trusts and the relationship between settlors, trustees and beneficiaries, thus

extending to trusts which arise by operation of law. The limitation of the exclusion in the

Rome II Regulation to trusts which were created voluntarily seems designed to ensure greater

consistency with the 1985 Hague Convention on recognition of trusts, and to avoid difficulty

or confusion arising from the employment of the trust in common-law countries as a device

for dealing with situations such as unjust enrichment.15

A further exclusion, specified by Article 1(2)(f), is for obligations arising out of nuclear

damage. This reflects the international scheme of nuclear liability established by various

treaties.16 Another exclusion, specified by Article 1(3), applies (subject to certain exceptions)

to evidence and procedure.17

A more surprising (and, indeed, controversial) exclusion, specified by Article 1(2)(g),

refers to obligations arising out of violations of privacy and rights relating to personality,

including defamation. Although this provision is clearly motivated by sensitivity relating to

freedom of speech, the exclusion is not confined to claims against the media. In this connec-

tion, Article 30(2) requires the EU Commission to submit, by the end of 2008, a study on the

situation in the field of the law applicable to non-contractual obligations arising out of viola-

tions of privacy and rights relating to personality, taking into account rules relating to free-

dom of the press and freedom of expression in the media, and conflict issues related to EC

Directive 95/46 on Data Protection. This review clause emerged from the Conciliation

Committee, as a compromise between the Council’s insistence on excluding these matters

from the Regulation, and the Parliament’s desire to include and specifically regulate them.

For the time being, however, in the United Kingdom, defamation claims (for libel or slan-

der) remain subject to the common law rules which in general require double actionability

under the lex fori and the lex loci delicti, since neither the Private International Law

(Miscellaneous Provisions) Act 1995,18 nor the Rome II Regulation, extends to such claims.

Moreover, the Rome II Regulation does not apply to a claim for breach of confidence or inva-

sion of privacy by way of publication of personal information, even though, in Douglas v

Hello! Ltd,19 the English Court of Appeal characterised such a claim not as a tort claim, but

as a restitutionary claim for unjust enrichment, and therefore applied a common-law conflict

rule in favour of the law of the country where the publication took place and the enrichment

occurred. However, the Rome II Regulation appears to be applicable to claims for slander of
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15 See the Draft Report by Diana Wallis MEP, rapporteur, to the EP Committee on Legal Affairs,
2003/0168(COD), 11th November 2004.

16 See the Explanatory Memorandum accompanying the EC Commission Proposal of 22nd July
2003, COM(2003) 427 final, at p. 9, referring to Paris Convention of 29th July 1960, the Additional
Convention of Brussels of 31st January 1963, the Vienna Convention of 21st May 1963, the Convention
on Supplementary Compensation of 12th September 1997, and the Protocol of 21st September 1988.

17 Article 1(3) makes a saving for Articles 21 and 22, which deal with the formal validity of
unilateral acts, the burden of proof, and modes of proof. These provisions resemble Articles 1(3) and 18
of the Rome I Regulation.

18 See s 13 of the 1995 Act.
19 [2006] QB 125.



title, slander of goods, or other malicious falsehood, since these relate to property or commer-

cial reputation, rather than privacy or personality.

Territorial Scope

By Article 3, any law specified by the Rome II Regulation must be applied, whether or not it

is the law of a Member State. This accords with Article 2 of the Rome I Regulation, and

avoids the entirely perverse complexity which would arise from any attempt to distinguish

between intra-Union and extra-Union disputes.

As regards States with more than one legal system, Article 25(1) of the Rome II

Regulation specifies that where a State comprises several territorial units, each of which has

its own rules of law in respect of non-contractual obligations, each territorial unit must be

considered as a country for the purposes of identifying the law applicable under the

Regulation. Article 25(2) adds that a Member State within which different territorial units

have their own rules of law in respect of non-contractual obligations is not required to apply

the Regulation to conflicts solely between the laws of such units. These provisions accord

with Article 22 of the Rome I Regulation. No doubt, as in the case of the Rome Convention,

the United Kingdom will decline to utilise the invitation to introduce pointless complexity

and confusion by excluding the operation of the Regulations in cases connected only with its

own territories.

Unlike the initial Proposal presented by the EC Commission in 2003,20 the Rome II

Regulation as adopted contains no specific provision as to the notional location of installa-

tions on the continental shelf,21 ships on the high seas,22 and aircraft in the airspace.

Relationship with Other Community Legislation

Article 27 specifies that the Regulation is not to prejudice the application of provisions of

European Union law which, in relation to particular matters, lay down conflict rules relating

to non-contractual obligations. In this connection, Recital 35 emphasises that a situation

where conflict rules are dispersed among several instruments, and where there are differences

between those rules, should be avoided, but adds that the Regulation does not exclude the

possibility of inclusion of conflict rules relating to non-contractual obligations in provisions

of European Union law with regard to particular matters.

Recital 35 also declares that the Regulation should not prejudice the application of other

instruments laying down provisions designed to contribute to the proper functioning of the

internal market, insofar as they cannot be applied in conjunction with the law designated by

the rules of the Regulation; and that the application of provisions of the applicable law desig-

nated by the rules of the Regulation should not restrict the free movement of goods and
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20 COM(2003) 427 final.
21 See Case C-37/00: Weber v Universal Ogden Services [2002] ECR I-2013, treating installa-

tions on the continental shelf as part of the adjacent State for the purpose of jurisdiction over an employ-
ment dispute under the Brussels I Regulation.

22 See Case C-18/02: DFDS Torline v SEKO [2004] ECR I-1417, on the relevance of the nation-
ality or flag of a ship for the purpose of jurisdiction under Article 5(3) of the Brussels I Regulation.



services as regulated by European Union instruments, such as Directive 2000/31 on

Electronic Commerce.23

It is worth noting that this almost platitudinous declaration is the only remaining trace of

Article 23(2) of the initial proposal made by the EC Commission in 2003,24 which specified

that the Regulation was not to prejudice the application of EU instruments which, in relation

to particular matters and in areas co-ordinated by such instruments, subjected the supply of

services or goods to the laws of the Member State where the service-provider was established

and, in the area co-ordinated, allowed restrictions on freedom to provide services or goods

originating in another Member State only in limited circumstances. This was concerned with

the principles of mutual recognition and home-country control, utilised by EU measures relat-

ing to the internal market, and was designed to reassure the e-commerce lobby, who had

campaigned in favour of the absurd proposition that measures such as Directive 2000/31 on

Electronic Commerce in some way affected judicial jurisdiction and choice of law in relation

to claims under private law.25

In reality, it is clear that the relevant principles of internal market law have no bearing on

questions of private international law, and this is explicitly recognised both by Directive

2000/31 on Electronic Commerce,26 and by Directive 2006/123, on Services in the Internal

Market.27 Thus the declaration in Recital 35 to the Rome II Regulation must be understood

as merely recognising that, where an internal market measure precludes a Member State from

applying a regulatory requirement contained in its internal law to a supplier from another

Member State, the fact that the Rome II Regulation subjects a tort or restitutionary claim to

the law of the first-mentioned State does not override the preclusion arising from the internal

market measure.

Relationship with Existing International Conventions

Article 28(1) provides that the Rome II Regulation is not to prejudice the application of inter-

national conventions to which one or more Member States are parties at the time when the

Regulation is adopted, and which lay down conflict rules relating to non-contractual obliga-

tions. But, by Article 28(2), as between Member States, the Regulation takes precedence over

conventions concluded exclusively between two or more of them, insofar as such conventions

concern matters governed by the Regulation.28 By Article 29(1), the Member States had to

notify the Commission by 11th July 2008 of the conventions referred to in Article 28(1); and

thereafter they must notify the Commission of all denunciations of such conventions. By

Article 29(2), the Commission must publish in the Official Journal of the European Union,
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23 [2000] OJ L178/1.
24 COM(2003) 427 final.
25 See Stone, ‘Internet Consumer Contracts and European Private International Law’ (2000) 9

Information & Communications Technology Law 5; and Stone, ‘The Treatment of Electronic Contracts
and Torts in Private International Law under European Community Legislation’ (2002) 11 Information
& Communications Technology Law 121.

26 See Directive 2000/31, [2000] OJ L178/1, Articles 1(4) and 3(3), the Annex, and Recitals 23
and 55–6.

27 See Directive 2006/123, [2006] OJ L376/36, Articles 3(2) and 17(15) and Recital 90.
28 Article 28 accords with Article 25 of the Rome I Regulation.



within six months of receipt, a list of the notified conventions, and the notified denuncia-

tions.29

Relevant conventions include the Hague Convention of 4th May 1971 on the Law

Applicable to Traffic Accidents, and the Hague Convention of 2nd October 1973 on the Law

Applicable to Products Liability. The parties to the Hague Convention 1971 include the

following EU Member States: France, Belgium, the Netherlands, Luxembourg, Spain,

Austria, Poland, the Czech Republic, Slovakia, Slovenia, Latvia and Lithuania; but not the

United Kingdom. Other parties to that Convention are Switzerland, Bosnia-Herzegovina,

Croatia, Macedonia, Serbia, Montenegro and Belarus. The parties to the Hague Convention

1973 include the following EU Member States: France, the Netherlands, Luxembourg, Spain,

Finland and Slovenia; but not the United Kingdom. Other parties to that Convention are

Norway, Croatia, Macedonia, Serbia and Montenegro. Since neither of the Hague

Conventions is in force between EU Member States only, the effect of Article 28 is that, in

the Member States which are already party to them, and in the absence of denunciation, the

Hague Conventions will prevail over the Regulation. But Article 30(1) requires that the report

on the application of the Regulation, which must be submitted by the Commission by 20th

August 2011, and is to be accompanied if necessary by proposals for its adaptation, must

include a study on the effects of Article 28 with respect to the Hague Convention 1971 on

Traffic Accidents.

Recital 37 to the Rome II Regulation envisaged that the EC Commission would make a

proposal to the European Parliament and the Council concerning the procedures and condi-

tions according to which Member States would be entitled to negotiate and conclude on their

own behalf agreements with third countries in individual and exceptional cases, concerning

sectoral matters, containing provisions on the law applicable to non-contractual obligations.

Accordingly, EC Regulation 662/2009, establishing a procedure for the negotiation and

conclusion of agreements between Member States and third countries on particular matters

concerning the law applicable to contractual and non-contractual obligations, was adopted by

the Parliament and Council on 13th July 2009.30 Regulation 662/2009 is examined in Chapter

12 above.31

THE MAIN RULES

Introduction

The main rules on the law applicable to a tort claim are laid down by Article 4 of the Rome

II Regulation. These rules apply to most types of tort. Exceptional rules applicable to certain

particular torts (product liability; unfair competition; restriction of competition; infringement

of intellectual property; environmental damage; and industrial action) are specified by

Articles 5–9 of the Regulation.

376 EU private international law

29 See also Recital 36, which explains that such publication is designed to make the rules more
accessible. Article 29 resembles Article 26 of the Rome I Regulation.

30 See [2009] OJ L200/25.
31 See pp. 296–7 above.



Article 4 of the Regulation specifies:

1. Unless otherwise provided for in this Regulation, the law applicable to a non-contractual obliga-
tion arising out of a tort/delict shall be the law of the country in which the damage occurs irrespec-
tive of the country in which the event giving rise to the damage occurred and irrespective of the
country or countries in which the indirect consequences of that event occur.
2. However, where the person claimed to be liable and the person sustaining damage both have their
habitual residence in the same country at the time when the damage occurs, the law of that country
shall apply.
3. Where it is clear from all the circumstances of the case that the tort/delict is manifestly more
closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other
country shall apply. A manifestly closer connection with another country might be based in partic-
ular on a pre-existing relationship between the parties, such as a contract, that is closely connected
with the tort/delict in question.

Despite its triple structure, in substance Article 4 lays down a single general rule, contain-

ing two limbs, and a single exception thereto. Thus the combined effect of Article 4(1) and

(2) is to establish a general rule whose operation depends on the existence or otherwise of an

habitual residence common to the parties. If both parties were habitually resident in the same

country, the tort is governed by the law of that country. If no such common habitual residence

existed, the tort is governed by the law of the place of injury.32 Then Article 4(3) provides an

exception, described by Recital 18 as an escape clause, in favour of the law of another coun-

try which has a manifestly closer connection with the tort.33 The general rule laid down by

Article 4(1) and (2) is definite in content, and probably rather firm in effect. In contrast, the

exception specified by Article 4(3) is vague or flexible in content, but probably rather limited

in scope.34

Article 4 envisages that a single law will govern the various issues which may arise in the

context of a tort claim between a given plaintiff and a given defendant.35 This approach is
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32 Cf. Recital 18, which explains that the general rule in the Regulation should be the lex loci
damni provided for in Article 4(1), and that Article 4(2) should be seen as an exception to this general
principle, creating a special connection where the parties have their habitual residence in the same coun-
try.

33 Recital 18 explains that Article 4(3) should be understood as an escape clause from Article
4(1) and (2), where it is clear from all the circumstances of the case that the tort is manifestly more
closely connected with another country.

34 A rather different approach to the main rules was proposed in the resolution on first reading
adopted by the European Parliament on 6th July 2005; see JUSTCIV 132, 13th July 2005. There the
main rules consisted of a general rule referring simply to the law of the country in which the damage
occurs or is likely to occur, along with an exception in favour of the law of another country with which
it is clear from all the circumstances of the case that the tort is manifestly more closely connected. A
common habitual residence of the parties was merely a factor included in those mentioned as relevant
to the establishment of a manifestly closer connection.

35 This contrasts with the approach proposed in the resolution on first reading adopted by the
European Parliament on 6th July 2005; see JUSTCIV 132, 13th July 2005. This insisted that, in resolv-
ing the question of the applicable law, the court seised should, where necessary, subject each specific
issue of the dispute to separate analysis. The Parliamentary approach resembles s 12 of the (United
Kingdom) Private International Law (Miscellaneous Provisions) Act 1995, which enables a particular
issue to be subjected to the law of the country with which that issue has the most significant connec-
tion.



reinforced by Article 15, which subjects a long (but non-definitive) list of broad issues to the

law which is applicable under Article 4. Accordingly, the law which is applicable by virtue

of Article 4 may conveniently be referred to as the proper law of the tort. On the other hand,

Article 4 also envisages that different laws may apply as between different pairs of party,

even though the claims arise out of the same incident.

The rules laid down by Article 4 are neutral as between the parties and as regards the

content and purposes of the conflicting laws. They seem to require the application of the

substantive rules contained in a law whose identity is determined solely by reference to

connecting-factors. No account is taken of whether the substantive rules so chosen favour the

plaintiff or the defendant; of whether their purpose is deterrence or compensation; or of

whether the country whose law is chosen, or any other country, may be regarded as having a

substantial interest in the application of its substantive rules (in preference to the different

substantive rules of another connected country) in the circumstances of the case. These

choice-of-law rules are country-selecting, rather than rule-selecting, in character.

To this content-neutrality a rather minor qualification is made by Article 17, which spec-

ifies that, in assessing the conduct of the person claimed to be liable, account must be taken,

as a matter of fact and insofar as is appropriate, of the rules of safety and conduct which were

in force at the place and time of the event giving rise to the liability.36 Recital 34 indicates

that this refers to all regulations having any relation to safety and conduct, in operation in the

country in which the harmful act was committed, such as road safety rules in the case of an

accident. As an obvious example of the operation of Article 17, one may envisage a claim

between persons habitually resident in England, arising from a road accident in France.

Although, under Article 4, liability will be governed by English law, as that of the common

habitual residence, in determining whether a driver has acted with reasonable care, as his duty

under English law requires, one must take account of the French rule of the road which spec-

ifies that normally the correct course is to keep to the right, rather than (as in England) to the

left, side of the road.37

The reference made by Article 4 is always to the internal law of the relevant country.

Renvoi is excluded by Article 24, which declares that the application of the law of any coun-

try specified by the Regulation means the application of the rules of law in force in that coun-

try other than its rules of private international law.38
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36 Article 17 accords with both the traditional English law, and the Hague Convention of 4th May
1971 on Traffic Accidents, and the Hague Convention of 2nd October 1973 on Products Liability. See
The Halley (1868) LR 2 PC 193; Kuwait Airways v Iraqi Airways (Nos 4 and 5) [2002] 2 AC 883;
Article 7 of the Hague Convention 1971; and Article 9 of the Hague Convention 1973.

37 See also Ellis v Parto 918 P2d 540 (Washington, 1996), applying the law of the place of the
accident to ‘rules governing vehicle turnarounds’, despite a common residence elsewhere. See also
Douglas v Hello! Ltd [2006] QB 125, where, in the context of a claim for breach of confidence or inva-
sion of privacy by way of publication of personal information, which was governed by English law as
that of the place of publication, the English Court of Appeal accepted that the law of the place where
the events to which the information related took place (New York) could be relevant to whether there
was a reasonable expectation that the events would remain private.

38 This accords with traditional English law. See s 9(5) of the Private International Law
(Miscellaneous Provisions) Act 1995.



The Law of the Common Habitual Residence

Article 4(2) of the Rome II Regulation ensures that the law of the country in which both

parties were habitually resident will normally prevail over the law of the country in which the

events constituting the tort occurred. But it will remain possible, under Article 4(3), for the

law of the country in which the events constituting the tort occurred, or even that of a third

country, to prevail over the law of the common residence, on the basis that it is the country

with which the tort has a manifestly closer connection.

Ancillary rules on the habitual residence of companies and other bodies, and of self-

employed individuals, are laid down by Article 23.39 As regards a company or other body,

corporate or unincorporated, Article 23(1) specifies that its place of central administration

must be treated as its habitual residence; but that where the event giving rise to the damage

occurs, or the damage arises, in the course of operation of a branch, agency or other estab-

lishment, the location of that establishment must be treated as its habitual residence.

Probably, the place of central administration of a company is the place at which its principal

managerial organ (in English terms, its board of directors) usually meets, rather than the

office from which its main trading activities are conducted.40 As regards an individual acting

in the course of business activity on his own account,41 Article 23(2) specifies that his prin-

cipal place of business must be treated as his habitual residence. Unfortunately, the

Regulation offers no definition of habitual residence for an individual who is not, or not rele-

vantly, engaged in a business activity on his own account.

The preference given by Article 4 to the common habitual residence over the place of the

events constituting the tort reflects a general international trend in recent decades. Thus, as

regards the measure of damages to be awarded in respect of road accidents, both at common law

and under the Private International Law (Miscellaneous Provisions) Act 1995, the English

courts have usually awarded higher damages in accordance with the law of the common resi-

dence than would have been available under the law of the place of the accident.42 In the United

States, ever since Babcock v Jackson,43 the plaintiff has usually been given the benefit of the

law of the common residence where it favours him in respect of a wide variety of issues.44 After
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39 Somewhat similar provision in relation to contracts is made by Article 19 of the Rome I
Regulation.

40 See The Rewia [1991] 2 Lloyd’s Rep 325 (CA); and King v Crown Energy [2003] ILPr 28.
41 The Explanatory Memorandum accompanying the EC Commission Proposal of 22nd July

2003 refers to individuals exercising a liberal profession or business activity in a self-employed capac-
ity; see COM(2003) 427 final, at p. 27.

42 See Boys v Chaplin [1971] AC 356, decided under an interest-based exception to the double
actionability rule at common law; Edmunds v Simmonds [2001] 1 WLR 1003, decided under the excep-
tion to the law of the place of injury in favour of a substantially more significant connection, specified
by s 12 of the 1995 Act; and Harding v Wealands [2006] UKHL 32, decided on the basis of procedural
characterisation. See also Johnson v Coventry Churchill [1992] 3 All ER 14, applying the law of the
common residence of the employer and the employee so as to avoid the employer’s social-security-
related immunity existing under the law of the place where the construction accident occurred.

43 191 NE2d 279 (1963).
44 As regards duties to guest passengers, see Babcock v Jackson 191 NE2d 279 (New York,

1963); Tooker v Lopes 249 NE2d 394 (New York, 1969); Clark v Clark 222 A2d 205 (New Hampshire,
1966); Wilcox v Wilcox 133 NW2d 408 (Wisconsin, 1965); and Wessling v Paris 417 SW2d 259
(Kentucky, 1967). On a ‘slip and fall accident’, see Esser v McIntire 661 NE2d 1138 (Illinois, 1996).



earlier rulings to the contrary,45 the current trend in American courts is also to apply that

law where it favours the defendant,46 though there are some recent decisions which give

the plaintiff the benefit of the law of the place of the accident.47 Enactments closely resem-

bling Article 4(2) of the Rome II Regulation have been adopted in Germany,48 Switzerland49

and Quebec.50 Moreover, results similar to those envisaged by Article 4(2) may often be

reached under the Hague Convention 1971 on Traffic Accidents, and in Turkey under Article

34(3) of Act 5718 of 27th November 2007 on Private International Law and International

Civil Procedure.
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As regards inter-spousal claims, see Haumschild v Continental Casualty 95 NW2d 814 (Wisconsin,
1959); Thompson v Thompson 193 A2d 439 (New Hampshire, 1963); and Brown v Church of the Holy
Name of Jesus 252 A2d 176 (Rhode Island, 1969). As regards the measure of damages, see Reich v
Purcell 432 P2d 727 (California, 1967). As regards a vehicle owner’s liability for the negligence of a
hirer-driver, see Levy v Daniels 143 A 163 (Connecticut, 1928); Farber v Smolack 229 NE2d 36 (New
York, 1975); Sexton v Ryder 320 NW2d 843 (Michigan, 1982); and Veasley v CRST International 553
NW2d 896 (Iowa, 1996). As regards a tavern-keeper’s liability for injuries caused by its customers, see
Schmidt v Driscoll Hotel 82 NW2d 365 (Minnesota, 1957); and Rong Yao Zhou v Jennifer Mall
Restaurant 534 A2d 1268 (District of Columbia, 1987). As regards contributory negligence, see Sabell
v Pacific Intermountain Express Co 536 P2d 1160 (Colorado, 1975); Wallis v Mrs Smith’s Pie Co 550
SW2d 453 (Arkansas, 1977); and Noble v Moore [2002] WL 172665 (Connecticut, 2002). As regards
exemplary damages, see Bryant v Silverman 703 P2d 1190 (Arizona, 1985).

45 On duties to guest passengers, see Milkovitch v Saari 203 NW2d 408 (Minnesota, 1973);
Conklin v Horner 157 NW2d 579 (Wisconsin, 1968); Arnett v Thompson 433 SW2d 109 (Kentucky,
1968); Gagne v Berry 290 A2d 624 (New Hampshire, 1972); Heath v Zellmer 151 NW2d 664
(Wisconsin, 1967); and Zelinger v State Sand & Gravel Co 156 NW2d 466 (Wisconsin, 1968). On intra-
familial claims, see Arnett v Thompson 433 SW2d 109 (Kentucky, 1968); Taylor v Bullock 279 A2d 585
(New Hampshire, 1971); Gordon v Gordon 387 A2d 339 (New Hampshire, 1978); and Zelinger v State
Sand & Gravel Co 156 NW2d 466 (Wisconsin, 1968).

46 On duties to guest passengers, see dicta in Neumeier v Kuehner 286 NE2d 454 (1972); and
Heinze v Heinze 742 NW2d 465 (Nebraska, 2007). On immunity between co-employees, see Hunker v
Royal Indemnity Co 204 NW2d 897 (Wisconsin, 1973). On charitable immunity, see Schultz v Boy
Scouts of America 480 NE2d 679 (New York, 1985); and Gilbert v Seton Hall University 332 F3d 105
(New York, 2003). On the measure of damages, see Collins v Trius 663 A2d 570 (Maine, 1995); and
Greenwell v Davis 180 SW3d 287 (Texas, 2005). On the exclusion of tort liability for road accidents in
favour of a no-fault insurance scheme providing limited amounts of compensation, see Myers v Langlois
721 A2d 129 (Vermont, 1998); and Lessard v Clarke 736 A2d 1226 (New Hampshire, 1999). As
regards exclusion of tort liability in favour of workmen’s compensation, see Jaiquay v Vasquez 948 A2d
955 (Connecticut, 2008). As regards a vehicle owner’s liability for the negligence of a hirer-driver, see
Oyola v Burgos 864 A2d 624 (Rhode Island, 2005). As regards product liability and contributory negli-
gence, see General Motors Corp v Eighth Judicial District 134 P3d 111 (Nevada, 2006). As regards
product liability and time limitation, see Ganey v Kawasaki Motors 461 SW3d 872 (Arkansas, 2006).
See also Symeonides, (2000) 48 AJCL 143.

47 As regards a vehicle owner’s liability for the negligence of a hirer-driver, see Fu v Fu 733 A2d
1133 (New Jersey, 1999). On employer’s liability, see Rigdon v Pittsburgh Tank & Tower Co 682 So2d
1303 (Louisiana, 1996). As regards a restriction on the maximum amount of damages awardable, and
also contributory negligence, see Erie Insurance Exchange v Heffernan 925 A2d 636 (Maryland, 2007).
On charitable immunity, see PV v Camp Jaycee 962 A2d 453 (New Jersey, 2008).

48 See the EGBGB (as amended in 1999), Article 40(2).
49 See the Federal Statute on Private International Law 1987, Article 133.
50 See the Civil Code 1991, Article 3126. See also the Louisiana Civil Code, Article 3544(1),

which applies the law of the country in which both parties were domiciled at the time of the injury to
issues pertaining to loss distribution and financial protection.



In contrast, France had retained a rigid rule in favour of the law of the place of injury, even

where the parties were both habitually resident in the same other country, except where the

Hague Conventions on Traffic Accidents or Products Liability applied.51 Moreover, a rigid

rule in favour of the law of the country in which the tort occurred has recently been adopted

in both Canada52 and Australia.53 In the United States, a rigid rule in favour of the law of the

place of injury has been retained by ten of the States.54

The merit of a systematic preference for the law of the common residence over that of the

place where the tort occurred, as adopted by Article 4(2) of the Rome II Regulation, is open

to doubt. Certainly there are some situations in which it seems clear that the law of the

common residence should prevail. In particular, in the case of most issues relating to a road

accident, it seems desirable to apply the law of the common residence where it requires higher

standards of conduct, or provides higher levels of compensation, than the law of the place of

the accident. For the law of the common residence has a substantial interest in protecting its

resident plaintiff, both in respect of his physical safety and his financial position, and (at least

in the usual case where the defendant’s residence coincides with the place of registration of

his vehicle) its application can hardly defeat the legitimate expectations of its resident defen-

dant and his insurer. Even so, it is suggested that, in order to avoid injustice to the liability

insurer, a person involved in a road accident as a driver, a driver’s employer or a vehicle-

owner should be treated for this purpose as habitually resident in the country where his vehi-

cle is registered.55 Moreover, the law of the place of the accident lacks any substantial

conflicting interest, since its rules on road accidents are not intended to encourage dangerous

or risk-taking activity, but to protect the financial position of resident defendants and their

insurers.

Thus it seems proper to apply the law of the common residence to a road accident, where

its rules are more favourable to the plaintiff than those of the place of injury, in relation to
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51 See Mayer, Droit International Privé, 5th edition (Montchrestien 1994), pp. 443–51.
52 See Tolofson v Jensen (1994) 120 DLR4th 289 (Supreme Court of Canada). The rule in favour

of the place where the tort occurred is absolutely rigid in inter-provincial cases; see Bezan v Vander
Hooft [2004] ABCA 44 (Alberta CA). But in international cases there is a very limited exception which
occasionally permits application of the law of the common residence. See Hanlan v Sernesky (1998) 38
OR(3d) 479 (Ontario CA), affirming (1997) 35 OR(3d) 603; Wong v Wei (1999) 87 ACWS(3d) 465
(British Columbia); Wong v Lee (2002) 58 OR(3d) 398 (Ontario CA); and Roy v North American
Leisure Group (2004) 246 DLR(4th) 306 (Ontario CA).

53 See Pfeiffer v Rogerson (2000) 203 CLR 503 (High Court of Australia), and Renault v Zhang
(2002) 187 ALR 1 (High Court of Australia). The rule in favour of the place where the tort occurred is
absolutely rigid in inter-provincial cases. But in international cases it may be possible to treat certain
questions of assessment of damages as procedural, and it is certainly possible to escape to the law of the
common residence by means of renvoi (as in Neilson v Overseas Projects Corp of Victoria Ltd [2006]
3 LRC 494 (High Court of Australia)).

54 See Symeonides, in his Annual Survey of American Choice-of-Law Cases, (1996) 44 AJCL
181, (1997) 45 AJCL 447, (1998) 46 AJCL 233, (1999) 47 AJCL 327, (2000) 48 AJCL 143, (2001) 49
AJCL 1, (2002) 50 AJCL 1, (2003) 51 AJCL 1, (2004) 52 AJCL 9, (2005) 53 AJCL 559, (2006) 54
AJCL 697, (2008) 56 AJCL 243, and (2009) 57 AJCL 269.

55 This problem seems most likely to arise in Europe in cases where a tourist hires a car in the
country which he is visiting (as happened in Edmunds v Simmonds [2001] 1 WLR 1003), or where a
person changes his habitual residence but his car remains registered in the country from which he moved
(as appears to have happened in Harding v Wealands [2006] UKHL 32).



such issues as the duty and standard of care owed by a driver to a gratuitous passenger; the

possibility of liability between members of a family; the possible immunity from liability of

a charitable body; the admissible heads of damage, and other questions affecting the measure

of damages; the period within which proceedings must be commenced; and the existence of

vicarious liability (including that of a vehicle-owner for the negligence of a driver to whom

he has hired the vehicle; and that of a tavern-keeper for the negligent driving of a customer

who has left the tavern). The same approach seems justified in respect of other kinds of acci-

dent giving rise to physical injuries, except perhaps where it is apparent that the lower stan-

dards of conduct or compensation accepted by the law of the place of the accident are

designed to encourage risk-taking activity.

It is submitted, however, that preference for the law of the common residence is not justi-

fied in converse situations where, in respect of the same issues arising in relation to a road or

similar accident, the law of the common residence accepts lower standards of conduct, or

provides lower levels of compensation, than the law of the place of the accident. Certainly the

law of the common residence has an interest in protecting its resident defendant (and his

insurer) from possibly excessive financial burdens. But the law of the place of the accident

has a substantial conflicting interest in maintaining the deterrent effect of its rules in respect

of all conduct within its borders, and also in protecting the financial security of persons who

are physically injured within its borders, even if they reside elsewhere. Since each country

has a substantial interest in the application of its own substantive rules, it is submitted that the

law of the place of the accident should apply, as it would have done between parties not

having a common residence.

Displacement of the law of the place of the accident in cases where that country has a

substantial interest in applying its rules seems to the present writer to involve an unjustifiable

disregard for the territorial sovereignty of that country, and for the normal expectations of

most private persons (who tend to envisage the application of law on a territorial basis), with-

out any sufficient countervailing advantage. Where substantial interests of different legal

orders conflict, judicial weighing to determine the greater interest cannot be done on a prin-

cipled basis, and in practice is likely to lead to preference for the law of the forum. The desir-

able solution to such conflicting interests is therefore to adhere to the law of the place of the

accident. Thus, in accident cases involving the issues presently under discussion, the prefer-

able solution is not, as under Article 4(2) of the Regulation, to prefer the law of the common

residence regardless of its content, but to apply either the law of the common residence or that

of the place of injury, whichever is more favourable to the plaintiff. Unfortunately, it seems

clear that the Regulation intends that the law of the common residence should be applied in

accident cases even when it favours the defendant, and that the exception provided by Article

4(3) cannot properly be used to substitute a rule for accident cases which gives the plaintiff

the benefit of either the law of the common residence or the law of the place of the accident,

whichever is more favourable to him.

The operation of Article 4(2) in cases of intentional physical interference with person or

property also seems open to criticism. It is submitted that it would have been better to have

adhered to the law of the place where the tort occurred, despite a common residence else-

where, for all issues arising in respect of torts (such as battery; false imprisonment; and tres-

pass to land or chattels) which involve deliberate interference with the plaintiff’s person or

tangible property. The case is perhaps clearest where the intentional interference involves the

purported exercise of police powers, a situation which admittedly is excluded from the scope
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of the Rome II Regulation by Article 1 as a public rather than a civil matter. Thus if, for exam-

ple, an arrest takes place in France, respect for French sovereignty, as well as the need for

certainty, requires that the grounds which justify arrest, the manner in which an arrest should

be effected, the amount of force which may properly be used in effecting an arrest, and the

remedies open to a person unlawfully arrested, should be referred to French law; even if, for

example, the person arrested is an Englishman and the person who makes the arrest is an

English policeman who has been summoned through Interpol or Europol to assist the French

police.56 But even where no public authority is involved, the interest of any country in regu-

lating the deliberate use of force within its borders is so strong that it should only be over-

ridden by a stringent public policy against scandalous or unconscionable rules. Thus, for

example, Spanish law should govern all aspects of a tort claim between English football

supporters arising from a fight in a bar near the Real Madrid ground before or after a match

which the parties were visiting Spain in order to attend. Unfortunately, it seems clear that the

Regulation intends that the law of the common residence should be applied even in cases of

intentional interference, and that the exception provided by Article 4(3) cannot properly be

used to confine Article 4(2) to accident cases.

On the other hand, in one respect, Article 4(2) is too narrowly written, since it does not

extend to cases where the parties are habitually resident in different countries, but (so far as

relevant) the laws of those countries are identical to each other and different from that of the

country where the tort occurred. Where it would be appropriate to apply, in preference to the

law of the country where the tort occurred, that of the country in which both parties were

habitually resident, it will be equally appropriate to apply the law common to the different

countries in each of which one of the parties was habitually resident. For example, if English

and Irish laws both admit the award of damages for pain and suffering in personal injury

cases, but Maltese law does not, such an award should be possible in favour of an Irish plain-

tiff against an English defendant in respect of injuries arising from a road accident in Malta.57

Despite the narrow wording of Article 4(2) in this respect, it seems probable that the excep-

tion in favour of a manifestly closer connection, provided for by Article 4(3), will usually be

invoked to achieve this result.58

It has been noted that Article 4 envisages that different laws may apply as between differ-

ent pairs of party even though the claims arise out of the same incident. Thus, for example, a

plaintiff who has a common residence with the defendant will see his claim governed by the

law of the common residence under Article 4(2), while another plaintiff who suffers similar

injuries as a result of the same conduct but who is resident in the country where the events
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56 See District of Columbia v Coleman 667 A2d 811 (District of Columbia, 1995), applying the
law of the place of the incident in favour of a foreign police officer in respect of the permissible degree
of force.

57 See Reich v Purcell 432 P2d 727 (California, 1967); Pfau v Trent Aluminium Co 263 A2d 129
(New Jersey, 1970); Chila v Owens 348 FSupp 1207 (New York, 1972); and Gross v McDonald 354
FSupp 378 (Pennsylvania, 1973).

58 The possibility of equivalent laws was recognised in the resolution on first reading adopted by
the European Parliament on 6th July 2005; see JUSTCIV 132, 13th July 2005. This referred to ‘the fact
that the person(s) claimed to be liable and the person(s) sustaining loss or damage have their habitual
residence in the same country or that the relevant laws of the country of habitual residence of the
person(s) claimed to be liable and of the country of habitual residence of the person(s) sustaining loss
or damage are substantially identical’.



occurred will see his claim subjected to the law of the place of injury under Article 4(1).

There is no doubt that this can lead to strange results, perhaps amounting to arbitrary discrim-

ination. The facts of an American case, Tooker v Lopes,59 provide a useful illustration. Two

gratuitous passengers in the same car were injured in Michigan as a result of the ordinarily,

but not grossly, negligent driving by their driver, who was habitually resident in New York,

where the car was registered. Under New York law, a driver was liable to his gratuitous

passenger for ordinary negligence; but, under Michigan law, a driver was not liable to his

gratuitous passenger in the absence of gross negligence. The driver and one of the passengers

were habitually resident in New York, but the other passenger was habitually resident in

Michigan. Under the Rome II Regulation, as indeed under New York conflict rules,60 the

New York passenger’s claim succeeds and the Michigan passenger’s claim fails. To the

present writer, it is hard to accept this result. Thus it is suggested that the exception under

Article 4(3) should be invoked so as to apply the law of the place of the tort to all the claims

in multi-party situations where the application of the law of the common residence between

some of the parties would produce an unjustifiable discrimination between parties who were

otherwise involved in the same way in the same incident.

The Law of the Place of Direct Injury

Under the general rule laid down by the Rome II Regulation, in the absence of a common

habitual residence, the law applicable to a tort is that of the place of direct injury. Article 4(1)

makes applicable ‘the law of the country in which the damage occurs irrespective of the coun-

try in which the event giving rise to the damage occurred and irrespective of the country or

countries in which the indirect consequences of that event occur’. Recital 17 adds that in cases

of personal injury or damage to property, the country in which the damage occurs is the coun-

try where the injury was sustained or the property was damaged respectively. Thus, where the

various events constituting the tort have occurred in more than one country, the reference is

to the country in which the plaintiff incurred his direct or initial injury; and not to that of the

country in which the defendant’s wrongful conduct occurred, nor to that of the country in

which the plaintiff suffered further loss, consequential on his initial injury.

It is clear that the decisions of the European Court, distinguishing between the direct injury

and consequential loss for the purpose of jurisdiction under Article 5(3) of the Brussels I

Regulation, will also be relevant to the application of Article 4(1) of the Rome II Regulation.

Thus where a bank is sued for wrongful cancellation of credit in connection with a building

project, the direct injury arises in the country where the project is suspended and the plain-

tiff’s subsidiary is rendered insolvent, and only consequential loss is incurred at the plaintiff’s

residence in another country.61 Similarly, where a person is wrongfully arrested and his tangi-

ble property is wrongfully seized, the direct injury arises in the country where the arrest and

the seizure take place, and only consequential financial loss is incurred at his residence in

another country.62 Again, where a consignee of goods which have been damaged in the
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59 249 NE2d 394 (New York, 1969).
60 See Tooker v Lopes 249 NE2d 394 (New York, 1969), and Neumeier v Kuehner 286 NE2d 454

(New York, 1972).
61 See Case 220/88: Dumez v Hessische Landesbank [1990] ECR I-49.
62 See Case C-364/93: Marinari v Lloyd’s Bank [1995] ECR I-2719.



course of a transport operation comprising carriage by sea and then by land sues the maritime

carrier, the direct injury arises at the place where the maritime carrier had to deliver the

goods, and not at the consignee’s residence, where it received the goods at the conclusion of

the transport operation and discovered the damage to them.63 Similarly, in the case of a claim

against a financial advisor for a loss sustained as a result of a speculative investment, the

direct injury arises in the country where the loss of the plaintiff’s assets is incurred, and not

in another country where the plaintiff is resident and his assets are concentrated and in which

he suffers consequential financial loss.64 But where direct injury is sustained in several coun-

tries, the laws of all these countries will have to be applied on a distributive basis, each law

applying to the injury sustained in its territory.65

As regards the tort of inducing a breach of contract, it seems that the country of the direct

injury under Article 4(1) is the country in which the breach induced occurred and the plain-

tiff suffered direct financial loss (for example, by failing to receive a benefit contracted for),

even if the defendant’s act of inducement took place elsewhere.66 As regards liability for false

statements made by the defendant and relied on by the plaintiff, it seems that the country of

the direct injury is the country in or from which goods were delivered or money was paid as

a result of the plaintiff’s reliance on the statement; rather than the country where the state-

ment was issued by the defendant, or the country where the plaintiff received the statement

and acted in reliance on it by taking decisions or giving instructions leading to the delivery

or payment elsewhere.67

The preference under Article 4(1) for the place of direct injury over the place of the defen-

dant’s conduct accords with the solution adopted in the United Kingdom by s 11 of the

Private International Law (Miscellaneous Provisions) Act 1995 for cases of physical injury to

person or property. It also accords with the traditional laws of France and the Netherlands,

and with the current laws of Switzerland68 and Turkey.69 It further accords with the approach

adopted in the United States in the minority of States which still adhere rigidly to the law of

the place where the tort occurred.70 On the other hand, in Germany, Article 40(1) of the

Introductory Law to the Civil Code (as amended in 1999) gave the plaintiff an option between
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63 See Case C-51/97: Réunion Européenne v Spliethoff’s Bevrachtingskantoor [1998] ECR I-
6511.

64 Case C-168/02: Kronhofer v Maier [2004] ECR I-6009.
65 See the Explanatory Memorandum, note 16 above, at p. 11. See also Case C-68/93: Shevill v

Presse Alliance [1995] ECR I-415.
66 See Metall und Rohstoff v Donaldson Lufkin & Jenrette [1990] QB 391 (CA).
67 See Domicrest v Swiss Bank Corp [1999] QB 548 (Rix J); Dunhill v Diffusion Internationale

de Maroquinerie de Prestige [2002] ILPr 13 (Rokison QC); Raiffeisen Zentralbank v National Bank of
Greece [1999] 1 Lloyd’s Rep 408 (Tuckey J); ABCI v Banque Franco-Tunisienne [2003] 2 Lloyd’s Rep
146 (CA); Bank of Tokyo-Mitsubishi v Baskan Gida [2004] ILPr 26 (Lawrence Collins J); London
Helicopters v Heliportugal [2006] 1 All ER (Comm) 595 (Simon J); and Crucial Music Corporation v
Klondyke Management [2008] 1 All ER (Comm) 642 (Livesey QC).

68 See the Explanatory Memorandum, note 16 above, at p. 11.
69 See Article 34(1) and (2) of Act 5718 of 27th November 2007 on Private International Law

and International Civil Procedure.
70 See Alabama Great Southern Railroad Co v Carroll 11 So 803 (Alabama, 1892); and

Laboratory Corp of America v Hood 911 A2d 841 (Maryland, 2006). Cf. Fanning v Dianon Systems
[2006] WL 2385210 (Colorado, 2006).



the law of the place of the defendant’s conduct and the law of the place of injury. The plain-

tiff was also given an option in Italy and Poland.71

The rationale of Article 4(1) is addressed by Recital 16, which explains that the rule strikes

a fair balance between the interests of the person claimed to be liable and the person sustain-

ing the damage, and also reflects the modern approach to civil liability and the development

of systems of strict liability.72 It is submitted that a rule subjecting a tort to the law of the

place of the direct injury is indeed preferable to a rule in favour of the law of the place of the

defendant’s conduct, and is also preferable to a rule making applicable whichever of those

two laws is more favourable to the plaintiff, for the following reasons. A rule in favour of the

law of the place of the direct injury promotes certainty. The place of injury is easily deter-

mined, at least in cases of physical injury. The rule will rarely defeat any legitimate expecta-

tion of the defendant; and a plaintiff who is injured in his own country has little ground for

complaint if he is denied the benefit of more favourable rules laid down in the country where

the defendant resided and acted.

The Law of the Manifestly Closer Connection

By way of exception to the general rule laid down by Article 4(1)–(2) of the Rome II

Regulation in favour of the law of the common residence or the place of injury, Article 4(3)

gives preference to a manifestly closer connection. The first sentence of Article 4(3) speci-

fies: ‘Where it is clear from all the circumstances of the case that the tort/delict is manifestly

more closely connected with a country other than that indicated in paragraphs 1 or 2, the law

of that other country shall apply’. Its second sentence adds: ‘A manifestly closer connection

with another country might be based in particular on a pre-existing relationship between the

parties, such as a contract, that is closely connected with the tort/delict in question’. Recital

18 describes Article 4(3) as an escape clause from Article 4(1) and (2), applicable where it is

clear from all the circumstances of the case that the tort is manifestly more closely connected

with another country.73

Little guidance is given by the Regulation as to the scope of the exception, or to the mean-

ing of the concept of a manifestly closer connection, other than by reference to a pre-existing

relationship between the parties, as mentioned in the second sentence of the provision. In its
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71 See the Explanatory Memorandum, note 16 above, at p. 11.
72 See also the Explanatory Memorandum, note 16 above, at pp. 11–12. This declared that the

Commission’s objectives in confirming the lex loci delicti rule were to guarantee certainty in the law,
and to strike a reasonable balance between the parties. It noted that in most cases the place of direct
injury coincides with the plaintiff’s country of residence. It added that a rule giving the plaintiff the
option of choosing the law most favourable to him would go beyond the plaintiff’s legitimate expecta-
tions and would reintroduce uncertainty in the law. Moreover, the solution adopted reflects the modern
approach to civil liability, which is no longer oriented towards punishing for fault-based conduct. The
compensatory function is now dominant, as can be seen from the proliferation of no-fault strict liability
schemes.

73 See also the Explanatory Memorandum, note 16 above, at p. 12, which explains that Article
4(3) aims to bring a degree of flexibility, enabling the court to adapt the rigid rule to an individual case
so as to apply the law which reflects the centre of gravity of the situation. It adds that, since the provi-
sion generates a degree of unforeseeability as to the applicable law, it must remain exceptional; and that
its truly exceptional character is emphasised by the requirement of a ‘manifestly’ closer connection.



vagueness as to its central concept, Article 4(3) resembles the traditional English rule laid

down by s 12 of the Private International Law (Miscellaneous Provisions) Act 1995, which

provides for displacement of the law of the country in which the events constituting the tort

occurred, and which is therefore applicable under the general rule laid down by s 11.74 The

displacement under s 12 is in favour of the law of another country with which the tort has a

more significant connection, and which is therefore in all the circumstances substantially more

appropriate for determining the relevant issue. Section 12 requires a comparison of the signif-

icance of the various connecting factors with the two countries, and specifies that the relevant

factors include ones relating to the parties, to any of the events which constitute the tort, or to

any of the circumstances or consequences of those events. But no guidelines are offered to

assist in evaluating the significance of a connection or group of connections, in itself or in

comparison with that of another connection or group, or in otherwise evaluating the substan-

tial appropriateness of a solution. This extraordinary vagueness reflects the Law Commissions’

earlier Consultation Paper,75 which had considered and specifically rejected every known prin-

ciple by which relative significance could be ascribed to various connections. The resulting

English case-law has adopted a restrictive approach to s 12, so that its ultimate effect is essen-

tially to make applicable in accident cases the law of the habitual residence of both parties at

the time of the accident where that law is more favourable to the plaintiff than that of the coun-

try in which the accident occurred.76

The essentially meaningless formulas adopted by Article 4(3) of the Rome II Regulation

and s 12 of the 1995 Act may be contrasted with the serious attempt at definition or at least

guidance adopted in the United States by the American Law Institute’s Restatement, Second,

Conflict of Laws (1971), §§ 6 and 145.77 This adopts a rule subjecting the rights and liabili-

ties of the parties with respect to an issue in tort to the internal law of the country which, with

respect to that issue, has the most significant relationship to the occurrence and the parties. It

specifies that relevant contacts include: (a) the place where the injury occurred; (b) the place

where the conduct causing the injury occurred; (c) the domicile, residence, nationality, place

of incorporation and place of business of the parties; and (d) the place where the relationship,

if any, between the parties is centred. It also attempts to give meaning to the concept of signif-

icance, by requiring that the significance of the contacts should be evaluated with respect to
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74 In Turkey, an escape device similar to Article 4(3) of the Rome II Regulation, and to s 12 of
the 1995 Act, is provided for by Article 34(3) of Act 5718 of 27th November 2007 on Private
International Law and International Civil Procedure.

75 Working Paper 87, Consultative Memorandum 62 (1984).
76 See Edmunds v Simmonds [2001] 1 WLR 1003; and Roerig v Valiant Trawlers [2002] 1 All

ER 961 (CA). See also Harding v Wealands [2006] UKHL 32, using procedural characterisation to
achieve a similar result.

77 In the United States, the largest group of States now follow either the ‘most significant rela-
tionship’ approach advocated by Restatement Second, or a similar approach involving ‘significant
contacts’. Symeonides, in his Annual Survey of American Choice-of-Law Cases, (1996) 44 AJCL 181,
(1997) 45 AJCL 447, (1998) 46 AJCL 233, (1999) 47 AJCL 327, (2000) 48 AJCL 143, (2001) 49 AJCL
1, (2002) 50 AJCL 1, (2003) 51 AJCL 1, (2004) 52 AJCL 9, (2005) 53 AJCL 559, (2006) 54 AJCL 697,
(2008) 56 AJCL 243 and (2009) 57 AJCL 269, lists twenty-seven States (or equivalent) in this category.
See also Huynh v Chase Manhattan Bank 465 F3d 992 (C9, 2006), applying Restatement Second to
time-limitation in actions brought in federal courts under federal-question jurisdiction. A similar
approach has been adopted in Ireland; see Grehan v Medical Inc [1988] ECC 6, and McKenna v Best
Travel, 17th December 1996 (Lavan J).



the particular issue, and in the light of the following factors: (a) the needs of the inter-state

and international systems; (b) the relevant policies of the forum; (c) the relevant policies of

other interested countries, and the relative interests of those countries in the determination of

the particular issue; (d) the protection of justified expectations; (e) the basic policies under-

lying the particular field of law; (f) certainty, predictability and uniformity of result; and (g)

ease in the determination and application of the law to be applied.78

It is very obscure how far the exception provided by Article 4(3) of the Rome II Regulation

can be utilised where there is no pre-existing relationship between the parties, as referred to

in the second sentence. The wording suggests that such application is in principle possible,

albeit in rare circumstances. Perhaps the clearest case for such application is where the parties

reside in different countries whose laws are in relevant respects identical to each other but

different from the law of the place of injury. In that situation, the application under Article

4(3) of the law common to the parties’ residences will rectify a drafting defect in Article 4(2).

It also seems arguable that Article 4(3) may properly be used to make the law of the place of

injury prevail over the law of the common residence where there would otherwise be an unac-

ceptable discrimination between plaintiffs who are resident in different countries but are

injured in the same incident. But beyond these cases it seems unlikely that Article 4(3) can

properly be used to overcome the arguably excessive width of Article 4(2), so as to apply the

law of the place of injury, despite a common residence of the parties, whenever it seems clear

that the law of the place of injury has a substantial interest in the application of its rules which

favour recovery in accident cases, or which regulate the deliberate use of physical force

within its borders.

The second sentence of Article 4(3) of the Rome II Regulation specifies that a manifestly

closer connection with a country may be based in particular on a pre-existing relationship

between the parties, such as a contract, that is closely connected with the tort in question. The

Explanatory Memorandum79 indicates that the pre-existing relationship need not consist of an

actual contract. It may take the form of a contractual relationship which is only contemplated,

as in the case of the breakdown of negotiations or of annulment of a contract, or it may be a

family relationship. But it is considered implicit that where the pre-existing relationship

consists of a consumer or employment contract, and the contract contains a choice-of-law

clause, Article 4(3) of the Rome II Regulation cannot have the effect, in relation to torts, of

depriving the weaker party of the protection of the law which protects him, as regards
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78 Provisions resembling Restatement Second were proposed in the resolution on first reading
adopted by the European Parliament on 6th July 2005; see JUSTCIV 132, 13th July 2005. This speci-
fied as factors which may be taken into account as manifestly connecting a tort with another country:
(a) as far as loss-distribution and legal capacity are concerned, the fact that the defendant(s) and the
claimant(s) have their habitual residence in the same country, or that the relevant laws of the country of
habitual residence of the defendant(s) and of the country of residence of the claimant(s) are substantially
identical; (b) a pre-existing legal or factual relationship between the parties, such as a contract, which
is closely connected with the tort in question; (c) the need for certainty, predictability and uniformity of
result; (d) protection of legitimate expectations; and (e) the policies underlying the foreign law to be
applied and the consequences of applying that law. It also proposed the inclusion of recitals explaining
that the need for legal certainty must always be subordinate to the overriding need to do justice in indi-
vidual cases, and consequently that the courts must be able to exercise discretion; and referring to the
reasonable expectations of the parties, and the needs of international trade and transactions.

79 Note 16 above, at pp. 12–13.



contracts, under Articles 6 and 8 of the Rome I Regulation. In enabling a tort claim to be

subjected to the law which governs a pre-existing contract between the same parties, Article

4(3) accords with the pre-existing English law, which used s 12 of the 1995 Act in a similar

way.80

Agreements Choosing the Applicable Law

It has been seen that, under Article 4(3) of the Rome II Regulation, a tort claim may in some

cases be governed by the law which applies to a contract between the same parties, concluded

before the events constituting the tort occurred, on the basis that the tort claim is manifestly

most closely connected with the country whose law governs the contract.

In addition, Article 14 of the Regulation enables parties to make an agreement, choosing

the law applicable to a tort claim between them.81 This does not apply to claims for unfair

competition, restriction of competition, or infringement of an intellectual property right.82 By

Article 14(1), the agreement may be entered into after the event giving rise to the damage has

occurred. Where all the parties are pursuing a commercial activity, and the agreement is freely

negotiated, the agreement may also be entered into before the event giving rise to the damage

has occurred.83 The requirement of commercial activity appears to exclude agreements with a

consumer or an employee. The choice must be expressed or demonstrated with reasonable

certainty by the circumstances of the case, and is not to prejudice the rights of third parties

(such as liability insurers).84 Article 14(2) adds that where all the elements relevant to the situ-

ation at the time when the event giving rise to the damage occurs are located in a country other

than the country whose law has been chosen, the choice of the parties is not to prejudice the

application of provisions of the law of that country which cannot be derogated from by agree-

ment.85 Finally Article 14(3) specifies that where all the elements relevant to the situation at

the time when the event giving rise to the damage occurs are located in one or more of the EU

Member States, the parties’ choice of a law other than that of a Member State is not to preju-

dice the application of provisions of European Union law, where appropriate as implemented

in the Member State of the forum, which cannot be derogated from by agreement.86
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80 See Johnson v Coventry Churchill International [1992] 3 All ER 14; Glencore v Metro [2001]
1 Lloyd’s Rep 284; Base Metal Trading Ltd v Shamurin [2005] 1 All ER (Comm) 17 (CA); and
Trafigura Beheer v Kookmin Bank [2006] 2 Lloyd’s Rep 455 (Aikens J).

81 See also Recital 31, which explains that, to respect the principle of party autonomy and to
enhance legal certainty, the parties should be allowed to make a choice as to the law applicable to a non-
contractual obligation. It adds that this choice should be expressed or demonstrated with reasonable
certainty by the circumstances of the case; and that, where establishing the existence of the agreement,
the court has to respect the intentions of the parties. It also recognises that protection should be given
to weaker parties by imposing certain conditions on the choice.

82 See Articles 6(4) and 8(3).
83 In contrast, in Turkey, Article 34(5) of Act 5718 of 27th November 2007 on Private

International Law and International Civil Procedure enables parties explicitly to choose the law applic-
able to a tort, but only after the tort has been committed.

84 This substantially accords with Article 3(1)-(2) of the Rome I Regulation. See also the
Explanatory Memorandum, note 16 above, at p. 22.

85 This substantially accords with Article 3(3) of the Rome I Regulation.
86 This substantially accords with Article 3(4) of the Rome I Regulation.



Since Article 14 of the Rome II Regulation imposes conditions on the effectiveness of an

agreement on the law applicable to a possible future tort, such as that the agreement must have

been freely negotiated, it is possible that a choice of law clause contained in a substantive

contract and designed to extend to torts connected with the contract could be effective in desig-

nating the proper law of the contract under the Rome I Regulation, but ineffective in relation

to connected torts under Article 14 of the Rome II Regulation. It is thought that in such a case

the chosen law could be applicable to such torts under the provision on pre-existing relation-

ships and closest connection specified by Article 4(3) of the Rome II Regulation.

Public Policy and Overriding Rules

Article 26 of the Rome II Regulation makes a classic saving for the stringent public policy of

the law of the forum. It specifies that the application of a provision of the law of any country

specified by the Regulation may be refused if such application is manifestly incompatible

with the public policy (‘ordre public’) of the forum.87 Recital 32 adds that, in particular, the

application of a provision of the law designated by the Regulation which would have the

effect of causing non-compensatory, exemplary or punitive damages of an excessive nature

to be awarded may, depending on the circumstances of the case and the legal order of the

forum State, be regarded as being contrary to the public policy (‘ordre public’) of the forum.

As the Explanatory Memorandum noted,88 the mechanism of the public policy exception

allows the court to disapply rules of the foreign law designated by a conflict rule, and to

replace it by the lex fori, where the application of the foreign law in a given case would be

contrary to the public policy of the forum because its content is repugnant to the values of the

forum.

In addition, Article 16 of the Rome II Regulation makes provision for overriding manda-

tory rules contained in the lex fori. It specifies that nothing in the Regulation shall restrict the

application of the provisions of the law of the forum in a situation where they are mandatory

irrespective of the law otherwise applicable to the tort or restitutionary obligation. This

resembles Article 9(2) of the Rome I Regulation, and the saving by s 14(4) of the (UK)

Private International Law (Miscellaneous Provisions) Act 1995 for any rule of law which has

effect notwithstanding the rules of private international law applicable in the particular

circumstances. But the Regulation contains no provision resembling Article 7(1) of the Rome

Convention, or Article 9(3) of the Rome I Regulation, in favour of overriding mandatory rules

of a country other than the forum. In the context of tort, it is difficult to discern any need for

provisions dealing with overriding mandatory rules, even ones contained in the lex fori.

SOME PARTICULAR TORTS

Particular rules for certain torts are laid down by Articles 5–9 of the Rome II Regulation. The

relevant torts are product liability; unfair competition; restriction of competition; infringe-

ment of intellectual property; environmental damage; and industrial action. The particular
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87 This accords with Article 21 of the Rome I Regulation.
88 Note 16 above, at pp. 24–5 and 28.



rules derogate to a varying extent from the main rules laid down by Article 4 of the

Regulation. This approach contrasts with the traditional English law, under which these torts

were governed, along with other torts, by the normal rules specified in ss 11 and 12 of the

1995 Act.

Product Liability89

Article 5 of the Rome II Regulation is entitled ‘product liability’. It provides:

1. Without prejudice to Article 4(2), the law applicable to a non-contractual obligation arising out of
damage caused by a product shall be:

(a) the law of the country in which the person sustaining the damage had his or her habitual resi-
dence when the damage occurred, if the product was marketed in that country; or, failing that,
(b) the law of the country in which the product was acquired, if the product was marketed in that
country; or, failing that,
(c) the law of the country in which the damage occurred, if the product was marketed in that coun-
try.

However, the law applicable shall be the law of the country in which the person claimed to be liable
is habitually resident if he or she could not reasonably foresee the marketing of the product, or a
product of the same type, in the country the law of which is applicable under (a), (b) or (c).

2. Where it is clear from all the circumstances of the case that the tort/delict is manifestly more
closely connected with a country other than that indicated in paragraph 1, the law of that other coun-
try shall apply. A manifestly closer connection with another country might be based in particular on
a pre-existing relationship between the parties, such as a contract, that is closely connected with the
tort/delict in question.

Recital 18 explains that the conflict rule in matters of product liability should meet the

objectives of fairly spreading the risks inherent in a modern high-technology society, protect-

ing consumers’ health, stimulating innovation, securing undistorted competition and facili-

tating trade. It declares that the creation of a cascade system of connecting factors, together

with a foreseeability clause, is a balanced solution in regard to these objectives.

Article 5 of the Regulation as adopted departs very substantially from the version

contained in the initial Proposal presented by the EC Commission on 22nd July 2003.90 Its
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89 On choice of law for product liability in the United States, see Symeonides, ‘Choice of Law
for Products Liability: The 1990s and Beyond’ 78 Tulane Law Review 1247 (2004), who analyses
eighty reported decisions of American courts, given between 1990 and 2003, dealing with such prob-
lems. See also Stone, ‘Product Liability under the Rome II Regulation’,  in Ahern and Binchy (eds), The
Rome II Regulation on the Law Applicable to Non-Contractual Obligations (Martinus Nijhoff, 2009),
pp. 175–97.

90 See COM(2003) 427 final. This Proposal specified that, without prejudice to the general provi-
sions on common habitual residence and closest connection, the law applicable to a non-contractual
obligation arising out of damage or a risk of damage caused by a defective product should be that of the
country in which the person sustaining the damage was habitually resident, unless the person claimed
to be liable could show that the product was marketed in that country without his consent, in which case
the applicable law would be that of the country in which the person claimed to be liable was habitually
resident.



provisions are complex and ambiguous.91 The ultimate version of Article 5 was substituted,

with little explanation, in the EC Council’s Common Position 22/2006 of 25th September

2006,92 for a much simpler provision contained in the EC Commission’s initial Proposal of

22nd July 2003 and its amended Proposal of 21st February 2006.93 Moreover, the resolution

of the European Parliament, adopted on first reading on 6th July 2005,94 had sought to omit

any special rule for product liability, and to extend the normal rules applicable to most torts

to this matter.

In the circumstances, it seems proper to proceed, but with some caution, in seeking guid-

ance on the scope of Article 5 from the EC Commission’s Explanatory Memorandum95 which

accompanied its initial Proposal, and from the Hague Convention of 2nd October 1973 on the

Law Applicable to Products Liability. As regards the concept of a product, it seems proper to

follow the suggestion in the Explanatory Memorandum96 that this has the same meaning in

Article 5 of the Rome II Regulation as in EC Directive 85/374 (as amended),97 which has

partially harmonised the substantive laws of the Member States in respect of product liabil-

ity.98 Thus, as specified by Article 2 of the Directive, ‘product’ means any movable, even if

incorporated into another movable or into an immovable, and includes electricity.

Accordingly, the concept extends to a raw material or a component which has been used or
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91 In Turkey, a simpler rule on product liability is laid down by Article 36 of Act 5718 of 27th
November 2007 on Private International Law and International Civil Procedure. The plaintiff may
choose between the law of the habitual residence or place of business of the defendant, and the law of
the country of acquisition. But the law of the place of acquisition is excluded if the defendant proves
that the product entered that country without his consent.

92 [2006] OJ C289E/68.
93 See COM(2006) 83 final. The amended Proposal specified that, without prejudice to the

general provisions on common habitual residence and closest connection, the law applicable to a non-
contractual obligation arising out of damage caused by a defective product should be that of the coun-
try in which the person sustaining the damage was habitually resident at the time when the damage
occurred, unless the person claimed to be liable could show that the product was marketed in that coun-
try without his consent, in which case the applicable law would be that of the country in which the
person claimed to be liable was habitually resident.

94 See JUSTCIV 132, 13th July 2005.
95 See COM(2003) 427 final, especially at pp. 13–15.
96 At p. 13.
97 Directive 85/374 on the approximation of the laws, regulations and administrative provisions

of the Member States concerning Liability for Defective Products, [1985] OJ L210/29; as amended by
Directive 1999/34, [1999] OJ L141/20.

98 Even as regards liability, the substantive harmonisation effected by Directive 85/374 is incom-
plete. For example, Article 13 of the Directive preserves any rights which an injured person may have
according to the rules of the law of contractual or non-contractual liability or a special liability system
existing at the moment when the Directive was notified. In addition, Article 15 gives each Member State
an option to eliminate the state of the art defence provided for by Article 7(e), which enables a producer
to escape liability under the Directive by proving that the state of scientific and technical knowledge at
the time when he put the product into circulation was not such as to enable the existence of the defect
to be discovered. This option to abolish the state of the art defence, and thus make the producer liable
for development risks, has been exercised (in some or all cases) by France, Germany, Luxembourg,
Spain and Finland; see the EC Commission’s Report on the Application of Directive 85/374, 31st
January 2001. Moreover, the Directive does not attempt to harmonise the national laws on questions
relating to the assessment of damages.



incorporated in a finished product, as well as to the finished product itself,99 and also extends

to an agricultural product (whether primary or processed).100

The Explanatory Memorandum indicates that in other respects the scope of Article 5 of

the Regulation is wider than that of the Directive. In particular, Article 5 applies whether the

claim is based on strict liability or on fault.101 But, although (unlike the initial Proposal) 

the Regulation as adopted does not refer to a ‘defective’ product, the analogy of the

Directive indicates that the focus is on safety,102 and this consideration is supported slightly

by the reference in Recital 18 of the Regulation to the protection of consumers’ health. Thus

Article 5 should probably be construed as limited to claims in respect of physical injury to

(or death of) a person, or of physical damage to property other than the product itself; and

as not extending to claims for purely economic loss, not arising from physical injury or

damage.103 On the other hand, there is no obvious reason to limit Article 5 to claims made

by a purchaser or a consumer of the product, or even by an individual. It seems designed to

extend, for example, to a claim against the manufacturer of an unsafe car by a corporate

owner of a lorry damaged in a collision with the car.104

In contrast with Directive 85/374, Article 5 of the Regulation is silent as to the character of

the defendants to whose liability it applies. It seems clear, in view especially of the emphasis

placed by its provisions on the marketing of the product, that Article 5 does not apply to claims

against a current user or possessor of a product at the time of the incident from which the claim

arises. Similarly, it does not extend to claims against the employer of, or anyone else who is

vicariously liable for the conduct of, such a person. Thus where a car is involved in a traffic

accident, Article 5 does not extend to claims by injured pedestrians against the driver or his

employer, even if the car was unsafe owing to a defect which existed when it left the manu-

facturer. On the other hand, it seems proper to construe Article 5 as extending to claims based

on the unsafe condition of a product against any other defendant than the current user or

possessor of the product (or his employer or other principal). Accordingly, Article 5 applies to

claims against a manufacturer or producer of a finished product, or of a raw material used or
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99 See also the Explanatory Memorandum, note 95 above, at p. 15; Directive 85/374, Article 3(1);
and the Hague Convention 1973, Articles 2(a) and 3(1).

100 See Directive 1999/34, Article 1 (amending Directive 85/374, Article 2). See also the Hague
Convention 1973, Articles 2(a) and 3(2).

101 See the Explanatory Memorandum, note 95 above, at p. 13.
102 Article 6 of Directive 85/374 specifies that a product is defective when it does not provide the

safety which a person is entitled to expect, taking all circumstances into account, including: (a) the
presentation of the product; (b) the use to which it could reasonably be expected that the product would
be put; (c) the time when the product was put into circulation.

103 Somewhat similarly, Article 9 of Directive 85/374 limits the damage for which the Directive
imposes liability to (a) damage caused by death or by personal injuries; (b) damage to, or destruction
of, any item of property other than the defective product itself, with a lower threshold of �500, provided
that the item of property: (i) is of a type ordinarily intended for private use or consumption, and (ii) was
used by the injured person mainly for his own private use or consumption. It adds that this is without
prejudice to national provisions relating to non-material damage. In contrast, Article 2(b) of the Hague
Convention 1973 defines ‘damage’ as injury to the person or damage to property as well as economic
loss; but excluding damage to the product itself and economic loss consequential thereon, unless asso-
ciated with other damage.

104 This solution contrasts with Article 9 of Directive 85/374, but accords with the Hague
Convention 1973. See note 103 above.



a component incorporated in a product.105 It extends also to claims against an importer106 or

a supplier of a product,107 or against other persons (such as designers, repairers and ware-

housemen) involved in the commercial chain of preparation or distribution of a product.108 It

further extends to claims against agents or employees of persons to whose liabilities it

applies.109

In any event, it is clear from the inclusion of Article 5 in Chapter II of the Regulation that

the liability must be in tort. On the other hand, even where there is a contract between the

parties for the supply of the product, Article 5 applies to a tort claim between them.110 But in

this situation the exception specified by Article 5(2) will usually mean that the tort claim will

be governed by the law which governs the contract, or (where relevant) by the law which

provides mandatory protection to the plaintiff as consumer, under the Rome I Regulation.

Article 5(1) lays down a cascade of five choice-of-law rules, which are applied in order.

If the first rule fails to supply an applicable law, one moves to the second, and so on. All five

rules are subject to the exception made by Article 5(2) in favour of the law of a manifestly

more closely connected country.

The five rules and the exception may be restated as follows:

Rule 1 If both the victim and the defendant were habitually resident in the same country at

the time when the injury occurred, the applicable law is that of the common habitual resi-

dence.111

Rule 2 Otherwise the applicable law is that of the country in which the victim was habitu-

ally resident when the injury occurred, if the product was marketed in that country, and unless

the defendant could not reasonably have foreseen the marketing of the product, or a product

of the same type, in that country.112

Rule 3 Otherwise the applicable law is that of the country in which the product was

acquired, if the product was marketed in that country, and unless the defendant could not

reasonably have foreseen the marketing of the product, or a product of the same type, in that

country.113
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105 See the Explanatory Memorandum, note 95 above, at p. 15; Directive 85/374, Article 3(1); and
the Hague Convention 1973, Article 3(1) and (2).

106 See the Explanatory Memorandum, note 95 above, at p. 15; Directive 85/374, Article 3(2); and
the Hague Convention 1973, Article 3(3) and (4).

107 See the Explanatory Memorandum, note 95 above, at p. 15; Directive 85/374, Article 3(3); and
the Hague Convention 1973, Article 3(3).

108 See the Hague Convention 1973, Article 3(4).
109 See the Hague Convention 1973, Article 3, final clause.
110 This contrasts with the Hague Convention 1973, whose application to a claim is excluded by

Article 1(2) where the property in, or the right to use, the product was transferred to the claimant by the
defendant.

111 See the opening phrase of Article 5(1).
112 See Article 5(1)(a), and the last clause of Article 5(1).
113 See Article 5(1)(b), and the last clause of Article 5(1).



Rule 4 Otherwise the applicable law is that of the country in which the injury occurred, if

the product was marketed in that country, and unless the defendant could not reasonably have

foreseen the marketing of the product, or a product of the same type, in that country.114

Rule 5 Otherwise the applicable law is that of the country in which the defendant was habit-

ually resident.115

Rule 6 But, by way of exception to the foregoing rules, where it is clear from all the circum-

stances of the case that the tort is manifestly more closely connected with a country other than

the country whose law would be applicable under those rules, the law of that other country

applies.116

It seems proper to refer to ‘the victim’, rather than ‘the plaintiff’, as a synonym for ‘the person

sustaining the damage’, since the analogy of Article 4(1) indicates that the relevant person,

on the claimant’s side, is the person who suffers the immediate injury, rather than an associ-

ated person who claims for a consequential loss. Thus in the case of a fatal accident, the rele-

vant person is the deceased, rather than the family members who claim for their grief or loss

of financial support. On the defendant’s side, the relevant person is the one whose liability is

in question.

In situations where numerous parties are involved in the same incident, Article 5 on prod-

uct liability (like Article 4 on most types of tort) requires the applicable law to be determined

separately for each pair of parties. Thus if a car crashes into a bus queue because of the fail-

ure of a tyre as a result of a defect which arose in the course of manufacture, a claim by an

injured pedestrian against the car-manufacturer may be subject to a different law from the

same pedestrian’s claim against the tyre-manufacturer; and a claim by one pedestrian against

one of the manufacturers may be subject to a different law from a claim by another pedestrian

against the same manufacturer. It would not be surprising if on occasion such severance gives

rise to unsatisfactory results.

The definitions of habitual residence provided by Article 23117 extend to product liability.

As regards a company, Article 23(1) specifies that its place of central administration must be

treated as its habitual residence; but that where the event giving rise to the damage occurs, or

the damage arises, in the course of operation of a branch, agency or other establishment, the

location of that establishment must be treated as its habitual residence. In the context of prod-

uct liability, particular difficulty arises in situations where several establishments of a defen-

dant manufacturer have been involved in the manufacture and marketing of the product. In

view of the emphasis in Article 5 on the marketing of the product, it seems proper to focus

on the defendant’s establishment by which the product was sold to an independent purchaser.

But it is also arguable that one must look to the place of central administration whenever more

than one of the defendant’s establishments has been involved in the manufacture or market-

ing of the product.
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114 See Article 5(1)(c), and the last clause of Article 5(1).
115 See the last clause of Article 5(1).
116 See Article 5(2).
117 See p. 379 above.



Difficulties may also arise in relation to the concept of marketing. The place of marketing

of the item of product complained of, and the place of foreseeable marketing of that product

or products of the same type, are relevant under Rules 2, 3 and 4. The application of the law

of the victim’s residence, the place of acquisition, or the place of injury is made subject to

conditions that the actual item of product complained of was marketed in that country, and

that the defendant could reasonably have foreseen the marketing either of that item of prod-

uct, or of a product of the same type, in that country. In view of the European Union rules on

the free movement of goods, and the increasing globalisation of trade under the WTO

Agreements, it seems unlikely that the foreseeability proviso will often have significance. But

the requirement of actual marketing of the particular item of product in the country of the

victim’s residence, the place of acquisition, or the place of injury is designed to offer real

protection to a manufacturer against the application of an unexpected law, and in any event

is likely not infrequently to have real effect.

It seems reasonably clear that marketing refers to the supply of a product by a supplier who

is acting for commercial purposes, and that the supply may be by way of sale, hire or similar

contract, or probably by way of a gift (for example, of a sample) made for promotional

purposes. It also seems clear that the marketing need not be effected by the defendant itself;

any actual and foreseeable supply through normal commercial channels will do, however

many resales have intervened between the sale by the defendant and the ultimate supply in

question. It also seems clear that the relevant supply transaction must have been completed

by delivery, and that the reference is normally to the final supply to the end-user (the final

acquirer, who acquires for use, rather than resale).118 But it is far from clear whether the

marketing is to be regarded as occurring at the place where the goods were delivered to the

end-user, or at the establishment of the supplier which contracted with the end-user.

Further difficulties may arise in relation to the concept of acquisition, used in Article

5(1)(b) (restated as Rule 3 above). It is suggested that acquisition has the same meaning as

marketing, except that acquisition is confined to a marketing which has a real connection with

the victim. Thus Article 5(1)(b) should apply only where the marketing is to, and the acqui-

sition is by, an end-user who is either the victim himself, or a person associated with the

victim (such as a member of the victim’s family; or his employer; or in the case of a corpo-

rate victim, another company belonging to the same group). But not where the victim is

unconnected with the acquirer, as where a pedestrian is injured in a road accident caused by

brake-failure in a defective car. This approach would ensure that Article 5(1)(b), like Article

5(1)(a) and (c), which refer to the victim’s residence or the place of injury, always points to

a country which has a substantial connection with the victim.

Despite the declaration of objectives contained in Recital 18, it is clear that the rules for

product liability specified by Article 5, like the rules for most other types of tort specified by

Article 4, are content-neutral. They select the country whose law is applicable, regardless of

the content of its substantive rules. While they seem to give primary emphasis to connections
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118 Obviously cases could arise where the injurious incident occurs before the product has been
supplied to an end-user; for example, where an explosive substance explodes while in a warehouse
belonging to a trader who has purchased and intends to resell. In such a case, the last supply transaction
completed before the incident would have to be treated as the relevant marketing. If the product has not
been supplied at all at the time when it causes injury, any tort claim would seem to fall outside the scope
of Article 5.



with the victim rather than the defendant, there is no reason to suppose that the law selected

will usually contain substantive rules which are more favourable to the victim than those of

some other connected law. For example, in many cases Rule 2 will make applicable the law

of the victim’s residence, but that law will often contain substantive rules which are more

favourable to the defendant than those of the defendant’s residence. Conversely, in the less

frequent cases where Rule 5 applies, the applicable law of the defendant’s residence may well

contain rules more favourable to the victim than the law of the victim’s residence. Moreover,

the exception under Rule 6 seems designed to focus on connections with countries, and not

on the contents of their laws.

The focus on a law connected with the victim (by residence, acquisition, or injury) may, for

example, subject a victim from a non-member country to a law which requires proof of negli-

gence, imposes a short period of limitation, or makes the victim’s slight contributory fault a

total defence to the claim. Rules 2–4 may give the benefit of such rules of an external law to

a European producer. The result may be to undermine confidence outside Europe in the qual-

ity of European products, and thereby prejudice their competitive position in external markets.

Conversely, the same Rules may lead to the application against a European producer of exter-

nal rules which enable the award of punitive damages, or of supposedly compensatory

damages at a level which seems (by European standards) grossly disproportionate to the real

injury, unless the forum is prepared to invoke its public policy under Recital 32 and Article 26.

Under Rule 1, if both the victim and the defendant were habitually resident in the same

country at the time when the injury occurred, the applicable law is that of the common habit-

ual residence. Thus a common residence of the parties prevails over the place of acquisition

and injury, whether the result is to favour the victim or the defendant. In the few American

cases where a common residence existed, similar results have been reached.119 Rule 1 also

accords with the rule for torts other than product liability, laid down by Article 4(2) of the

Regulation, and with the Hague Convention 1973.120

Application of the law of the common residence in favour of the victim seems uncontro-

versial. It gives effect to the interest of the victim’s residence in protecting his physical and

financial security, and that of the defendant’s residence in promoting the safety and thus the

reputation of products marketed by its businesses. On the other hand, this solution seems

much less compelling where it leads to the application of a rule which is more favourable to

the defendant than that of the place of acquisition or injury. It is submitted that a better solu-

tion would give the victim the benefit of a more favourable rule of the country of acquisition,

if the product was acquired by him or a person associated with him and the product was actu-

ally and foreseeably marketed in the country of acquisition. Similarly, where the product was

not acquired by the victim or a person associated with him, it seems desirable to give the

victim the benefit of a more favourable rule of the country of injury, if the product was actu-

ally and foreseeably marketed there.

Torts 397

119 See Cosme v Whitin Machine Works 632 NE2d 832 (Massachusetts, 1994), and Lou ex rel
Chen v Otis Elevator Co [2004] WL 504697 (Massachusetts, 2004), applying the law of the common
residence in favour of the victim. See also Beals v Sicpa Securink Corp [1994] WL 236018 (District of
Columbia, 1994), applying the law of the common residence in favour of the defendant; and General
Motors Corp v Eighth Judicial District 134 P3d 111 (Nevada, 2006), applying the law of the common
residence which on some issues favoured the plaintiff and on others the defendant.

120 See Article 5(a) of the Hague Convention.



In the absence of a common residence of the parties, Rules 2–4 refer to the law of a coun-

try in which the product was actually and foreseeably marketed. The actual marketing must

be that of the item of product involved, but the foreseeable marketing may be either of that

item or of a product of the same type. Subject to these conditions as to marketing, reference

is made, in order of priority, to the victim’s habitual residence when the injury occurred; then

to the place of acquisition of the product; and finally to the place of injury. It is clear that these

rules are designed to find a law which has a substantial connection with both of the parties.

The conditions as to marketing seek to ensure a sufficient connection with the defendant,

while the references to the victim’s residence, the place of acquisition, and the place of injury

seek to establish a substantial connection with the victim. So long as one accepts that the rule

referring to the place of acquisition is confined to cases where the product was acquired by

the victim or a person associated with the victim, these rules appear to make reasonable sense.

To a large extent, Rules 2–4 accord with results reached in many of the American cases.

Thus in the numerous cases where the victim’s residence and the places of acquisition and

injury were in the same country, but the defendant’s residence was elsewhere, the victim was

in almost all cases given the benefit of the more favourable law of his residence,121 and that

law was also applied in most of the cases where it favoured the defendant.122

There is, however, a minority of American decisions which give the victim the benefit of

the law of the defendant’s residence.123 These cases typically involve a forum giving the
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121 See Custom Products v Fluor Daniel Canada 262 FSupp2d 767 (Kentucky, 2003); Kramer v
Showa Denko KK 929 FSupp 733 (New York, 1996); Eimers v Honda Motor Co 785 FSupp 1204
(Pennsylvania, 1992); Hoover v Recreation Equipment Corp 792 FSupp 1484 (Ohio, 1991); Savage
Arms v Western Auto Supply Co 18 P3d 49 (Alaska, 2001); Tune v Philip Morris 766 So2d 350 (Florida,
2000); Huddy v Fruehauf Corp 953 F2d 955 (Texas, 1992); and Kukoly v World Factory [2007] WL
1816476 (Pennsylvania, 22nd June 2007). Exceptionally, there are a few decisions on punitive damages
which apply the law of the defendant’s residence so as to prevent the award of such damages; see Kelly
v Ford Motor Co 933 FSupp 465 (Pennsylvania, 1996); and Aguirre Cruz v Ford Motor Co 435 FSupp
2d 701 (Tennessee, 2006).

122 See Kemp v Pfizer 947 FSupp 1139 (Michigan,1996); Dorman v Emerson Electric Co 23 F3d
1354 (Missouri, 1994); Hall v General Motors 582 NW2d 866 (Michigan, 1998); Rutherford v
Goodyear Tire & Rubber Co 943 FSupp 789 (Kentucky, 1996), affirmed 142 F3d 436 (1998); Burleson
v Liggett Group 111 FSupp 2d 825 (Texas, 2000); Clark v Favalora 722 So2d 82 (Louisiana, 1998);
Pittman v Kaiser Aluminum 559 So2d 879 (Louisiana, 1990); Jefferson Parish Hospital v WR Grace &
Co [1992] WL 167263 (Louisiana, 1992); Walls v General Motors 906 F2d 143 (Mississippi, 1990);
Hughes v Wal-Mart Stores 250 F3d 618 (Arkansas, 2001); Farrell v Ford Motor Co 501 NW2d 567
(Michigan, 1993); Vestal v Shiley Inc [1997] WL 910373 (CD California, 1997); Nesladek v Ford
Motor Co 46 F3d 734 (Minnesota, 1995); Rice v Dow Chemical 875 P2d 1213 (Washington, 1994);
Bain v Honeywell International 257 FSupp2d 872 (Texas, 2002); Re Eli Lilly & Co Prozac Products
Liability Litigation 789 FSupp 1448 (Indiana, 1992); Harlan Feeders v Grand Laboratories 881 FSupp
1400 (Iowa, 1995); Walters v Maren Engineering Corp 617 NE2d 170 (Illinois, 1993); Orleans Parish
School Board v US Gypsum Co [1993] WL 205091 (Louisiana, 1993), affirmed 9 F3d 103 (1993);
Heindel v Pfizer [2004] WL 1398024 (New Jersey, 2004); Jones v Cooper Tire & Rubber Co [2004]
WL 503588 (Pennsylvania, 2004); White v Crown Equipment 827 NE2d 859 (Ohio, 2005); Henderson
v Merck [2005] WL 2600220 (Pennsylvania, 2005); Alli v Eli Lilly 854 NE2d 372 (Indiana, 2006); Rowe
v Hoffman-La Roche 917 A2d 767 (New Jersey, 2007), reversing 892 A2d 694 (2006); and Townsend
v Sears Roebuck 879 NE2d 893 (Illinois, 2007), reversing 858 NE2d 552 (2006).

123 See Gantes v Kason Corp 679 A2d 106 (New Jersey, 1996); Mitchell v Lone Star Ammunition
913 F2d 242 (Texas, 1990); McLennan v American Eurocopter Corp 245 F3d 403 (Texas, 2001);
DeGrasse v Sensenich Corp [1989] WL 23775 (Pennsylvania, 1989); Lacey v Cessna Aircraft Co 932



benefit of its own rule to a foreign victim claiming against a local manufacturer. They can be

explained on the basis of the interest of the defendant’s residence in securing high standards

of safety for products originating in its territory, and thus supporting their reputation else-

where. It is submitted that such an approach is on balance the preferable solution. But it also

seems at any rate defensible to choose, as the Rome II Regulation has chosen, to deny the

victim the benefit of a favourable law where he has little connection with the country in ques-

tion. Moreover, to grant to a product liability claimant in all circumstances the benefit of the

more favourable law of the defendant’s country might be viewed as inconsistent with the

refusal of the Regulation to offer a similar advantage to claimants in the case of other torts.

Where the product was acquired by the victim (or a person associated with the victim) in

one country, but the victim was resident and suffered the injury in another country, the

Regulation prefers the law of the country of acquisition, since in such cases the product has

not been marketed in the country of residence and injury. In contrast, the Hague Convention

1973 prefers the law of the victim’s residence and the place of injury to that of the place of

acquisition, unless the defendant could not reasonably have foreseen that its products of the

same type would be made available in the country of the victim’s residence and the injury

through commercial channels.124 Moreover, the American cases (like the Hague Convention

1973) usually apply the law of the victim’s residence and the place of injury where it is more

favourable to the victim.125 In converse cases, where the law of the country of acquisition is

more favourable to the victim, the American cases are closely divided; some decisions apply

the law of the victim’s residence and the place of injury in favour of the defendant,126 while

others give the victim the benefit of the law of the place of acquisition.127

It is submitted that the Regulation’s preference for the law of the country of acquisition,

rather than that of the victim’s residence and the injury, makes good sense. If the victim

chooses to acquire the product in a country other than his residence, albeit with a view to use

in the latter country, the country of acquisition has a strong connection with both parties, and

the application of its law, whichever party it favours, seems justifiable. In such cases, the

country of acquisition has an interest in regulating the safety of products locally marketed,

while the country of the victim’s residence and the injury has little connection with the defen-

dant.
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F2d 170 (Pennsylvania, 1991); Mahne v Ford Motor Co 900 F2d 83 (Michigan, 1990); Zenaida-Garcia
v Recovery Systems Technology 115 P3d 1017 (Washington, 2005); and Jones v Winnebago Industries
460 FSupp2d 953 (Iowa, 2006).

124 See Articles 4(a) and 7 of the Convention.
125 See Smith v DaimlerChrysler Corp [2002] WL 31814534 (Delaware, 2002); R-Square

Investments v Teledyne Industries [1997] WL 436245 (Louisiana, 1997); and Allstate Insurance v Wal-
Mart [2000] WL 388844 (Louisiana, 2000). Cf. Brewer v Dodson Aviation 447 FSupp2d 1166
(Washington, 2006).

126 See Denman v Snapper Division 131 F3d 546 (Mississippi, 1998); Egan v Kaiser Aluminum
677 So2d 1027 (Louisiana, 1996); Land v Yamaha 272 F3d 514 (Indiana, 2001); McKinnon v Morgan
750 A2d 1026 (Vermont, 2000); and Normann v Johns-Manville 593 A2d 890 (Pennsylvania, 1991).

127 See Magnant v Medtronic 818 FSupp 204 (Michigan, 1993); Sanchez ex rel Estate of Galvan
v Brownsville Sports Center 51 SW3d 643 (Texas, 2001); Long v Sears Roebuck 877 FSupp 8 (District
of Columbia, 1995); Torrington Co v Stutzman 46 SW3d 829 (Texas, 2000); Mitchell v Lone Star
Ammunition 913 F2d 242 (Texas, 1990); and Rosenthal v Ford Motor Co 462 FSupp 2d 296
(Connecticut, 2006).



Rule 5 provides a default rule in favour of the law of the defendant’s residence.128 This

makes sense, on the ground that where no country has a sufficient connection with both

parties, one should ensure that the choice of law is not unfair to the defendant. Preference for

defendants over plaintiffs in doubtful situations reflects a primordial legal value, and is exem-

plified by the normal rule which places the burden on the plaintiff of proving facts justifying

his claim. Moreover, as the American case-law shows, the situation very frequently arises in

which it is the law of the defendant’s residence which, of all the connected laws, contains the

rules most favourable to the victim.

Rule 6 overrides all of the other rules by providing an exception in favour of the law of a

country which is manifestly more closely connected with the tort. One situation explicitly

envisaged by Article 5(2) is where there is a pre-existing relationship between the parties,

such as a contract, which is closely connected with the tort. Thus where there is a tort claim

by way of product liability between parties to a contract for the supply of the product in ques-

tion, Rule 6 will usually subject the tort claim to the law which governs or controls the

contract of supply. In the case of a consumer contract within Article 6 of the Rome I

Regulation, this will usually be the law of the habitual residence of the consumer.

Beyond cases involving a connected contract, one may expect that Rule 6 will be used to

rectify the irresponsible failure of the Regulation to specify that where two countries have

relevantly identical laws, they must be treated as a single country for choice-of-law purposes.

Another useful potential effect of Rule 6 could be the avoidance of arbitrary discrimination,

for example between victims who were involved in the same way in the same incident but

had different residences. Beyond the said cases, it seems unlikely that Rule 6 will have much

application. Clearly it is not intended to have a scope wide enough to undermine frequently

the carefully devised structure established by Rules 1–5.

Before leaving Article 5, it may be questioned whether the complexities of the text adopted

are really necessary, even on the assumption that all questions of policy have been resolved

in the best possible way, and all ambiguities will be resolved by interpretation in the best

possible sense. It is submitted that the substance of Article 5 could have been achieved by a

much simpler provision. The existing Article 5 would have been deleted, and product liabil-

ity claims would have been subjected to the main rules laid down by Article 4 for most other

torts, with just one additional provision specific to product claims. The additional provision

would have specified that, in applying Article 4(1) to a product liability claim brought by the

acquirer of the product, or by a person associated with the acquirer of the product, reference

should be made to the law of the place of acquisition, rather than the place of injury. This

additional provision would not have affected claims by bystanders (such as pedestrians

injured by an unsafe vehicle), and in any event would have operated subject to Article 4(2),

in favour of a common residence, and Article 4(3), in favour of a manifestly closer connec-

tion.

Unfair Competition

Article 6(1) and (2) of the Rome II Regulation deals with torts ‘arising out of an act of unfair
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128 See also Article 7 of the Hague Convention 1973.



competition’.129 According to the Explanatory Memorandum,130 this covers rules prohibiting

acts calculated to influence demand (such as misleading advertising or forced sales), acts

which impede competing supplies (such as disruption of deliveries by competitors, enticing

away a competitor’s staff, or boycotts), and acts which exploit a competitor’s value (such as

passing off). But Article 6 does not apply to claims for infringement of an intellectual prop-

erty right, since this matter is definitively regulated by Article 8. By Article 6(4), the law

applicable under Article 6 may not be derogated from by an agreement under Article 14.

By Article 6(1), the law applicable to a tort arising out of an act of unfair competition is

that of the country where competitive relations or the collective interests of consumers are, or

are likely to be, affected. Recital 21 explains that the special rule in Article 6(1) is not an

exception to the general rule in Article 4(1), but rather a clarification of it in the light of the

objectives of protecting competitors, consumers and the general public, and ensuring that the

market economy functions properly. In substance, Article 6(1) replaces the test of direct

injury, applicable under Article 4(1) to torts in general, by a test of direct effect on the market,

regarded as better suited to torts involving unfair competition. The reference is effectively to

the law of the location of the market which is directly affected, and this law will also govern

liability for consequential losses sustained elsewhere. But, as the Explanatory Memorandum

recognises,131 there may be direct effects in more than one market, resulting in the distribu-

tive application of the laws involved.

Where an act of unfair competition affects exclusively the interests of a specific competi-

tor, Article 6(2) removes the claim from the special rule laid down by Article 6(1), and

subjects it to the main rules laid down by Article 4 (referring to the place of injury, common

residence, and manifestly closer connection). According to the Explanatory Memorandum,132

Article 6(2) applies to cases of enticing away a competitor’s staff, corruption, industrial espi-

onage, disclosure of business secrets, or inducing a breach of contract. In such cases, the bilat-

eral nature of the situation is regarded as justifying the application of the normal rules which

apply to most torts.

Restrictions of Competition

Article 6(3) of the Rome II Regulation deals with torts arising out of a restriction of compe-

tition.133 Recital 22 explains that this covers infringements of both national and EU compe-

tition law. Recital 23 adds that it covers prohibitions on agreements between undertakings,

decisions by associations of undertakings and concerted practices which have as their object

or effect the prevention, restriction or distortion of competition within a Member State or

within the internal market, as well as prohibitions on the abuse of a dominant position within
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a Member State or within the internal market, where such agreements, decisions, concerted

practices or abuses are prohibited by Articles 101 and 102 of the Treaty on the Functioning

of the European Union or by the law of a Member State. No doubt it extends also to similar

prohibitions under the laws of external countries, such as American anti-trust legislation.

Article 6(3)(a) lays down the basic rule that the law applicable to a tort arising out of a

restriction of competition is that of the country where the market is, or is likely to be, affected.

This obviously refers to the location of the market which is directly affected.

Article 6(3)(b) applies where the market is, or is likely to be, affected in more than one

country. In such a case, a person seeking compensation for damage who sues in the court of

the defendant’s domicile may instead choose to base his claim on the law of the forum,

provided that the market in that Member State is amongst those directly and substantially

affected by the restriction of competition from which the tort claim arises. But where the

claimant sues, in accordance with the applicable rules on jurisdiction, more than one defen-

dant in that court, he can only choose to base his claim on the law of the forum if the restric-

tion of competition on which the claim against each of the defendants relies directly and

substantially affects (among others) the market of the forum country. Where several markets

are directly affected but Article 6(3)(c) does not apply, there will have to be distributive appli-

cation of the laws of the country of each market directly affected to the loss directly sustained

there and any consequential loss sustained elsewhere.

In cases governed by Article 6(3), there is no saving for the law of a common residence,

or the law of a manifestly more closely connected country. By Article 6(4), the law applica-

ble under Article 6 may not be derogated from by an agreement under Article 14.

Intellectual Property

Article 8 deals with infringements of intellectual property rights. As Recital 26 indicates, this

refers to such matters as copyright (author’s rights, neighbouring rights, and sui generis rights

in databases) and industrial property rights (such as patents, registered trade marks, and

design rights). Article 8 does not, however, extend beyond specific intellectual property rights

so as to cover torts such as passing off.

Article 8(1) specifies that the law applicable to a non-contractual obligation arising from

an infringement of a intellectual property right is that of the country for which protection is

claimed. As Recital 26 and the Explanatory Memorandum134 indicate, this preserves the

universally acknowledged principle in favour of the lex loci protectionis, and respects the

independent and territorial character of an intellectual property right granted or recognised in

a given country. No exception is admitted in favour of the law of a common residence or a

manifestly closer connection.

The same principle is applied by Article 8(2) in the case of infringements of a unitary

European Union intellectual property right. Such Union-wide rights now exist for plant vari-

eties,135 registered trade marks,136 and designs,137 and have been (so far unsuccessfully)
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proposed for patents.138 The relevant Community legislation applies; and for any question not

governed by such legislation, the applicable law is that of the country in which the act of

infringement was committed.

By Article 8(3), the law applicable under Article 8 may not be derogated from by an agree-

ment under Article 14. By Article 13, Article 8 extends to restitutionary obligations arising

from an infringement of an intellectual property right, so as to override Articles 10–12.

Environmental Damage

Article 7 of the Rome II Regulation lays down a special rule for torts ‘arising out of envi-

ronmental damage or damage sustained by persons or property as a result of such damage’.

Recital 24 provides a definition of ‘environmental damage’ as referring to adverse change in

a natural resource, such as water, land or air, impairment of a function performed by such a

resource for the benefit of another natural resource or the public, or impairment of the vari-

ability among living organisms. The concept appears to have a wide scope, especially as there

is no explicit limitation by reference to the extent or duration of the change or impairment

envisaged, nor to the nature of the activities giving rise to the change or impairment.

By Article 7, the law applicable to a tort arising out of environmental damage or damage

sustained by persons or property as a result of such damage is the law determined pursuant to

Article 4(1), unless the person seeking compensation for damage chooses to base his claim

on the law of the country in which the event giving rise to the damage occurred. This amounts

in substance to a rule of alternative reference, in favour of the law of the place of direct injury,

or the law of the place of the defendant’s conduct, whichever is more favourable to the plain-

tiff.139 But the plaintiff has to elect between the two laws, at a stage in the proceedings deter-

mined by the procedural law of the forum.140 In any event, the normal rules laid down by

Article 4(2) and (3) giving priority to the law of the common residence or the law of a mani-

festly closer connection are excluded.

As regards the rationale for Article 7, Recital 25 refers to Article 174 of the EC Treaty,

which provides that there should be a high level of protection based on the precautionary prin-

ciple and the principle that preventive action should be taken, the principle of priority for

corrective action at source, and the principle that the polluter pays.141 It asserts that this fully

justifies the use of the principle of discriminating in favour of the person sustaining the

damage. It may, however, be doubted whether any adequate justification has been offered for

departing in this context from the normal rules which under Article 4 are applicable to most

other torts.
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Industrial Disputes

Article 9 of the Regulation specifies that, without prejudice to Article 4(2) (on the law of a

common habitual residence), the law applicable to a tort in respect of the liability of a person

in the capacity of a worker or an employer or the organisations representing their professional

interests, for damages caused by an industrial action, pending or carried out, is the law of the

country where the action is to be, or has been, taken.

Recital 27 explains that the exact concept of industrial action, such as strike action or lock-

out, varies from Member State to Member State and is governed by each Member State’s

internal rules. Recital 28 adds that the special rule on industrial action in Article 9 is without

prejudice to the conditions relating to the exercise of such action in accordance with national

law, and without prejudice to the legal status of trade unions or of the representative organi-

sations of workers as provided for in the law of the Member States.

Defamation and Invasion of Privacy

Article 1(2)(g) excludes from the scope of the Rome II Regulation non-contractual obliga-

tions arising out of violations of privacy and rights relating to personality, including defama-

tion. The exclusion is not confined to claims against the media.

Thus, for the time being, in the United Kingdom, defamation claims (for libel or slander)

remain subject to the common law rules which in general require double actionability under

the lex fori and the lex loci delicti, since neither the Private International Law (Miscellaneous

Provisions) Act 1995,142 nor the Rome II Regulation, extends to such claims. Moreover, the

Rome II Regulation does not apply to a claim for breach of confidence or invasion of privacy

by way of publication of personal information, even though in Douglas v Hello! Ltd143 the

English Court of Appeal characterised such a claim not as a tort claim, but as a restitutionary

claim for unjust enrichment, and therefore applied a common-law conflict rule in favour of

the law of the country where the publication took place and the enrichment occurred.

However, the Rome II Regulation appears to be applicable to claims for slander of title, slan-

der of goods, or other malicious falsehood, since these relate to property or commercial repu-

tation, rather than privacy or personality.

Article 30(2) of the Rome II Regulation requires that, by the end of 2008, the Commission

must submit a study on the situation in the field of the law applicable to non-contractual obliga-

tions arising out of violations of privacy and rights relating to personality, taking into account

rules relating to freedom of the press and freedom of expression in the media, and conflict issues

related to EC Directive 95/46 on Data Protection.144 This review clause emerged from the concil-

iation committee, as a compromise between the Council’s insistence on excluding these matters

from the Regulation, and the Parliament’s desire to include and specifically regulate them.

In view of the fact that this matter is to receive further consideration at Community level

in the near future, it seems useful to mention the various rules thereon which were suggested

during the legislative procedure leading to the Rome II Regulation.
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The general rule

Under the initial Proposal presented by the EC Commission on 22nd July 2003,145 the main

rules on torts (in favour of the place of direct injury, the common habitual residence, and the

manifestly closer connection) would have extended to defamation and privacy. In the case of

a multiple publication (for example, by newspaper), the place where the publication was

commercially distributed so as to reach third parties would have counted as the place of direct

injury. Thus the effect would have been to refer distributively to the law of each country of

distribution as regards the injury caused by the distribution therein.146

In the resolution on first reading adopted by the European Parliament on 6th July 2005,147

general rules on defamation and privacy were laid down by Article 6(1). These rules were

echoed in Article 7A(1) of the resolution on second reading adopted by the European

Parliament on 18th January 2007.148 The primary rule would have referred to the law of the

country in which the most significant element or elements of the loss or damage occurred or

were likely to occur. But more specific rules were provided for cases where the violation was

caused by the publication of printed matter or by a broadcast. In such cases, the applicable

law would have been that of the country to which the publication or broadcasting service was

principally directed. If that was not apparent, one would have referred to the law of the coun-

try in which editorial control was exercised. The country to which the publication or broad-

cast was directed would have been determined, in particular, by the language of the

publication or broadcast, or by sales or audience size in a given country as a proportion of

total sales or audience size, or by a combination of those factors. The same would have

applied analogistically to publications via the Internet and other electronic networks.

The right of reply and equivalent measures

In the initial Proposal, Article 6(2) would have subjected the right of reply or equivalent

measures (such as the mandatory publication of a correction)149 to the law of the country in

which the broadcaster or publisher had its habitual residence.150 The rationale appeared to be

the impracticability of the distributive application to these issues of several laws under the

main rules, and the inappropriateness of a reference to the law of the forum by analogy with

Article 6(1).151

In the Parliamentary resolutions, it was to be specified that the law applicable to the right

of reply or equivalent measures, and to any preventive measures or prohibitory injunctions

against a publisher or broadcaster regarding the content of a publication or broadcast, would

be that of the country in which the publisher or broadcaster had its habitual residence, and the
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same would have applied to a violation of privacy or of rights relating to the personality

resulting from the handling of personal data. The reference to injunctive relief seems to have

been intended to be limited to interim injunctions.152

Freedom of expression

In the initial Proposal, Article 6(1) specified that, as regards defamation or privacy, the law

of the forum would apply if the application of the law designated by the main rules would be

contrary to the fundamental principles of the forum as regards freedom of expression and

information. Recital 12 explained that, in view of the Charter of Fundamental Rights of the

European Union and the Council of Europe Convention for the Protection of Human Rights

and Fundamental Freedoms, in relation to defamation and privacy, respect for the fundamen-

tal principles that applied in the Member States as regards freedom of the press had to be

secured by a specific safeguard clause. As the Explanatory Memorandum indicated,153

Article 6(1) made it clear that the law designated by the main rules had to be disapplied in

favour of the lex fori if it was incompatible with the public policy of the forum in relation to

freedom of the press.154 In the second Parliamentary resolution, a recital 25A would have

explained that, as regards violations of privacy or rights relating to the personality, the

Regulation would not prevent Member States from applying their constitutional rules relat-

ing to freedom of the press and freedom of expression in the media.

VARIOUS ISSUES

The Scope of the Proper Law

Article 15 of the Rome II Regulation provides a wide, but non-exhaustive, definition of the

issues which are governed by the proper law of the tort, determined in accordance with Articles

4–9 of the Regulation. Thus the issues listed in Article 15 must be treated as substantive and

referred to the proper law, but other issues may be treated as procedural and referred to the law

of the forum.155 Under Article 15, the proper law of the tort applies both to issues relating to

liability, and to issues relating to damages. Its control extends to time-limitation and to the

burden of proof, and it has some effect on the availability of injunctions. Some additional

choice-of-law rules, relating to certain collateral matters, are specified by Articles 18–22.

As regards issues relating to liability, Article 15 of the Regulation expressly subjects to the

proper law: (a) the basis and extent of liability, including the determination of persons who

may be held liable for acts performed by them; (b) the grounds for exemption from liability,

any limitation of liability and any division of liability; (e) the question whether a right to

claim damages or a remedy may be transferred, including by inheritance; (f) persons entitled

to compensation for damage sustained personally; (g) liability for the acts of another person;
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and (h) the manner in which an obligation may be extinguished, and rules of prescription and

limitation, including rules relating to the commencement, interruption and suspension of a

period of prescription or limitation. In addition, Article 22(1) specifies that the proper law

applies to the extent that, in matters of non-contractual obligations, it contains rules which

raise presumptions of law or determine the burden of proof.

According to the Explanatory Memorandum,156 Article 15(a) and (b) cover such issues as

whether liability is strict or fault-based; the definition of fault; the causal link between the

wrongful act and the injury; the persons potentially liable; any maximum amount awardable;

the division of liability between defendants; the availability of defences such as force

majeure, necessity, third-party fault, and fault of the plaintiff; and the admissibility of actions

between spouses. It also explains that Article 15(e)–(g) covers such issues as whether an

action can be brought by a deceased victim’s estate to obtain compensation for injury

sustained by the deceased; whether a claim is assignable, and the relationship between

assignor and debtor; whether the spouse and children of a deceased victim can obtain

compensation for their own grief and financial loss; and vicarious liability (including that of

parents for their children and of principals for their agents). It also seems clear that Article

15(h) covers both ordinary rules on time-limitation and statutes of repose.157

An exception is made by Article 17 of the Regulation, which requires that, in assessing the

conduct of the person claimed to be liable, account must be taken, as a matter of fact and inso-

far as is appropriate, of the rules of safety and conduct which were in force at the place and

time of the event giving rise to the liability.158

The proper law also governs the admissibility and assessment of damages. By Article

15(c) of the Regulation, it determines the existence, the nature and the assessment of damage

or the remedy claimed. Thus the proper law must be applied to all issues concerning the

assessment of the damages to be awarded, including mere quantification, except insofar as the

proper law lacks any rule on the issue which is sufficiently definite to enable a court else-

where to apply it with reasonable confidence and accuracy.

This accords with the approach which was recently adopted under the Private International

Law (Miscellaneous Provisions) Act 1995 by the English Court of Appeal in Harding v

Wealands,159 where it abandoned the previously accepted view that the quantification of

damages (as distinct from the admissibility of heads of damage) was governed by the lex fori

as a matter of procedure.160 Unfortunately the House of Lords161 reversed the decision and
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reaffirmed that all aspects of the quantification of damages are procedural, including the

application of a statutory maximum amount awardable for a claim or for a head of damage.162

It conceded, however, that questions of causation, remoteness and mitigation, as well as the

admissibility of a head of damage, are substantive. In the English context, it may be consid-

ered that the most significant (and welcome) effect of the Rome II Regulation is the overrul-

ing by Article 15(c) of the decision by the Lords in Harding v Wealands on the

characterisation of issues relating to the assessment of damages.

By way of a curious concession to pressure from the European Parliament, Recital 33 to

the Regulation asserts that, according to the current national rules on compensation awarded

to victims of road traffic accidents, when quantifying damages for personal injury in cases in

which the accident takes place in a State other than that of the habitual residence of the victim,

the court seised should take into account all the relevant actual circumstances of the specific

victim, including in particular the actual losses and costs of after-care and medical attention.

It is not clear what effect, if any, this declaration will have. In principle, a recital may assist

in the interpretation of an operative provision, but in this case no relevant operative provision

appears to exist. Moreover, the adoption at EU level of a substantive rule requiring full

compensation would probably require a legal basis other than Title IV of the EC Treaty or

Article 81 of the Treaty on the Functioning of the European Union. In addition, the require-

ment to ‘take account’ is cautiously expressed. It is submitted that the Recital will have no

real effect where the law applicable under the conflict rules specified by the Regulation,

whether it is the law of a Member State or of an external country, for any reason refuses to

award full compensation in the light of the victim’s actual circumstances.

By Article 15(d) of the Regulation, the proper law applies, within the limits of powers

conferred on the court by its procedural law, to the measures which a court may take to

prevent or terminate injury or damage or to ensure the provision of compensation. This

appears to require the application of the proper law to some extent in the grant of both perma-

nent and interlocutory injunctions against the continuance of a wrongful activity, though

without actually obliging the court to order measures which are unknown in the procedural

law of the forum.163 It also extends to the making of orders for interim payments in advance

of the full adjudication of the claim.

Some Collateral Matters

Further conflict rules are established by Articles 18–22 of the Rome II Regulation in respect

of the admissibility of direct actions against liability insurers, subrogation, multiple liability,

and unilateral acts (such as releases).
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Article 18 of the Regulation provides a special rule governing the availability to a tort

victim of a direct action against the tortfeasor’s liability insurer. It enables a tort victim to

bring his claim directly against the insurer of the person liable to provide compensation, if

either the law applicable to the tort or the law applicable to the insurance contract so provides.

But the option is limited to the admissibility of the direct action, for the scope of the insurer’s

obligations is determined by the law governing the insurance contract.164 In any event,

Article 18 is more favourable to the victim than the traditional English rule, which refers the

admissibility of a direct action to the proper law of the insurance contract.165

Article 19 of the Regulation deals with subrogation. It applies where a person (‘the credi-

tor’) has a non-contractual claim upon another (‘the debtor’), and a third person has a duty to

satisfy the creditor, or has in fact satisfied the creditor in discharge of such a duty.166 It then

refers to the law which governs the third person’s duty to satisfy the creditor the determina-

tion of whether, and to what extent, the third person is entitled to exercise against the debtor

the rights which the creditor had against the debtor under the law governing their relationship.

This applies to subrogation by a loss insurer to a claim in tort belonging to its insured.167 Its

effect appears to accord with the existing English rules, as explained by Colman J in The

Front Comor.168 Thus it is for the law which governs the insurance contract to determine

whether the insurer has a right of subrogation to the claim. But if such a right exists under the

law governing the insurance contract, its scope is limited to the rights of the insured which

are available for subrogation under the law which governs the tort.

Article 20 of the Regulation deals with multiple liability. It applies where a creditor has a

non-contractual claim against several debtors who are liable for the same claim, and one of

the debtors has already satisfied the claim in whole or in part.169 It then subjects the question

of that debtor’s right to demand compensation from the other debtors to the law applicable to

that debtor’s non-contractual obligation towards the creditor. This applies where one of

several tortfeasors has made a payment to the victim satisfying his claim, and deals with a

claim by the payer for contribution or indemnity from another tortfeasor who is also liable for

the same injury. Its effect is to subject the existence of the payer’s claim for contribution or

indemnity to the law which governs the victim’s claim against the payer.

Article 21 of the Regulation specifies that a unilateral act intended to have legal effect and

relating to a non-contractual obligation is formally valid if it satisfies the formal requirements

of the law governing the non-contractual obligation in question, or if it satisfies those of the

law of the country in which the act is performed. Article 22(2) adds that acts intended to have

legal effect may be proved by any mode of proof recognised by the law of the forum or by

any of the laws referred to in Article 21 under which that act is formally valid, provided that
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such mode of proof can be administered by the forum.170 These provisions may apply, for

example, to a unilateral release from a tort liability.

Pleading and Establishment of Foreign Law

As a result of pressure by the European Parliament, the way in which foreign law is treated

is mentioned in Article 30(1) of the Regulation. This requires the EC Commission to submit,

by 20th August 2011, a report on the application of the Regulation, accompanied if necessary

by proposals for its adaptation. The Report must include a study on the effects of the way in

which foreign law is treated in the different jurisdictions, and on the extent to which courts

in the Member States apply foreign law in practice pursuant to the Regulation.

Thus it is contemplated that eventually some attempt may be made to harmonise by means

of an EU regulation the rules of the Member States on the pleading and the proof or other

establishment of the content of foreign law. At present, the matter is governed in each

Member State by its own rules. Thus, where a matter is in principle governed by foreign law

by virtue of a conflict rule, an English court will normally determine the matter in accordance

with English internal law unless the foreign law is properly invoked by a party who relies on

it. In English litigation, a party who relies on foreign law must plead the content of the rele-

vant foreign rule, and prove such content by means of an expert witness.171 The need for

harmonisation on such procedural matters is open to serious doubt.
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